
REPORT OF EXAMINATION FOR WATER RIGHT APPLICATION 

 STATE OF WASHINGTON 
FINAL 

REPORT OF EXAMINATION 
FOR WATER RIGHT APPLICATION 

WR Doc ID 6807077 

 
 

PRIORITY DATE WATER RIGHT APPLICATION NUMBER 
May 29, 2025 S3-31017 

 
NAME AND MAILING ADDRESS SITE ADDRESS (IF DIFFERENT) 

Justin and Karen Breitenbach 
17123 E. Knox Rd 
Spokane Valley, WA 99016 

26800 N. LeClerc Rd  
Ione, WA 99139 

 
Total Rate and Quantity Authorized for Diversion      

DIVERSION RATE (cfs) ANNUAL QUANTITY (ac-ft/yr) 

.022 1.9 
cfs = Cubic Feet per Second; ac-ft/yr = Acre-feet per Year 
 
Purpose(s)   

PURPOSE DIVERSION RATE (cfs) ANNUAL QUANTITY (ac-ft/yr) PERIOD OF USE 

Single Domestic Supply  0.022 cfs 1.9 1/1 - 12/31 
    

IRRIGATED ACRES 

.5 
 

Source Location 
COUNTY WATERBODY TRIBUTARY TO WATER RESOURCE INVENTORY AREA 

Pend Oreille Pend Oreille River Columbia River Pend Oreille Watershed - 62 
 

SOURCE NAME PARCEL TOWNSHIP RANGE SECTION QQ Q LATITUDE LONGITUDE 

Pend Oreille River 433603510007 36 N. 43 E. 3 Govt Lot 4 48.65289°N -117.36843°W 
QQ Q = Quarter Quarter                            Datum: NAD83/WGS84 
 

Place of Use 
PARCEL(S) 
433603510007 

 
LEGAL DESCRIPTION OF THE AUTHORIZED PLACE OF USE 
The South 300 feet of the North 1400 feet of the W½ of Section 3. Lying West of Leclerc Creek County 
Road and East of the Pend Oreille River Within Government Lot 4 of Section 3, T. 36 N., R. 43 E.W.M., 
within Pend Oreille County, Washington. 
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Proposed Works 
Surface water pump on dock, meter, pressure tank and delivery system for a dwelling with lawn and 
garden.  

 

Development Schedule 
BEGIN PROJECT BY THIS DATE COMPLETE PROJECT BY THIS DATE PUT WATER TO FULL USE BY THIS DATE 

7/1/2028 7/1/2030 7/1/2032 
Attention: These dates represent deadlines that must be met or risk cancellation of this authorization. 
Submittal of formal documentation for each stage is required. Extensions may be requested. 
 

Measurement of Water Use    
HOW OFTEN MUST WATER USE BE MEASURED AND RECORDED? monthly 
HOW OFTEN MUST WATER USE DATA BE REPORTED TO ECOLOGY? annually by January 31 
WHAT QUANTITY SHOULD BE REPORTED? Total annual quantity in acre-feet 
WHAT RATE SHOULD BE REPORTED? Annual peak rate of diversion in cfs  

 
Provisions 

Nothing in this authorization shall be construed as satisfying other applicable federal, state, or local statutes, 
ordinances, or regulations. 
 
Pend Oreille River Low Flow 
All irrigation shall cease when the flow of the Pend Oreille River falls below 7700 cubic feet per second at U.S. 
Geological Survey (U.S.G.S.) gage #12395500, Pend Oreille River at Newport, located within Section 24, 
Township 56 N., Range 6 W.B.M. 

Measurements, Monitoring, Metering, and Reporting 
An approved measuring device must be installed and maintained for each of the sources identified by this 
water right in accordance with the rule “Requirements for Measuring and Reporting Water Use”, chapter 173-
173 WAC, which describes the requirements for data accuracy, device installation and operation, and 
information reporting. It also allows a water user to petition the Department of Ecology (Ecology) for 
modifications to some of the requirements.  
 
Proof of Appropriation 
Consistent with the development schedule given in this report (unless extended by Ecology), the water right 
holder must file a Notice of Proof of Appropriation (PA) of Water with Ecology. The PA documents the project 
is complete and all the water needed has been put to full beneficial use (perfected). To verify the extent of 
water use under this permit, an inspection of water use is typically required, known as a “proof exam”. After 
filing the PA, the water right holder’s next step is to hire a Certified Water Rights Examiner (CWRE) to conduct 
this proof exam. A list of CWREs is provided to the water right holder upon filing the PA with Ecology. The final 
water right document, a water right certificate, then may be issued based upon the findings of the CWRE. 
Statutory county and state filing fees may apply prior to certificate issuance. 
 
Schedule and Inspections 
Department of Ecology personnel, upon presentation of proper credentials, shall have access at reasonable 
times, to the project location, and to inspect at reasonable times, records of water use, wells, diversions, 
measuring devices and associated distribution systems for compliance with water law.  
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Washington Department of Fish and Wildlife 
This authorization for surface water diversion is required to meet fish screening statutes (RCW 77.57.010, 
RCW 77.57.040, and RCW 77.57.070) and may require compliance with the state Hydraulic Code (Chapter 
77.55 RCW). No diversion under this authorization shall take place until all WDFW screening and permitting 
requirements are complete and in place. For additional information see the WDFW permitting page 
(https://wdfw.wa.gov/licenses/environmental/hpa) and consult with the appropriate Habitat Biologist 
according to the contact map found at the WDFW Contact Us webpage (https://wdfw.wa.gov/about/contact). 
You may also call the WDFW Help Desk between 8:00 am and 4:00 pm Monday through Friday at: (360) 902-
2422 or send an email to: APPS.Help@dfw.wa.gov. 
 
Supporting information on screening and fish passage may be found on the WDFW Regulations, guidelines, 
and determining compliance page (https://wdfw.wa.gov/species-habitats/at-risk/habitat-recovery/fish-
passage/screens/regulations).  
 
Water Use Efficiency 
The water right holder is required to maintain efficient water delivery systems and use of up‐to‐date water 
conservation practices consistent with RCW 90.03.005. 
 
Real Estate Excise Tax 
This decision may indicate a Real Estate Excise Tax liability for the seller of water rights. The Department of 
Revenue has requested notification of potentially taxable water right related actions, and therefore will be 
given notice of this decision, including document copies. Please contact the State Department of Revenue to 
obtain specific requirements for your project. Phone: (360) 570-3265. The mailing address is Department of 
Revenue, Real Estate Excise Tax, POB 47477, Olympia, WA 98504-7477 Internet: http://dor.wa.gov/. E-mail: 
REETSP@DOR.WA.GOV. 
 
Findings of Fact and Order 

Upon reviewing the investigator’s report, I find all facts, relevant and material to the subject application, have 
been thoroughly investigated.  
 
Therefore, I ORDER APPROVAL of Application No. S3-31017, subject to existing rights and the provisions 
specified above. 
 

Your Right To Appeal 

You have a right to appeal this decision to the Pollution Control Hearings Board (PCHB) within 30 days of the 
date of receipt. The appeal process is governed by Chapter 43.21B RCW and Chapter 371-08 WAC. “Date of 
receipt” is defined in RCW 43.21B.001(2).  

To appeal, you must do all of the following within 30 days of the date of receipt of this decision: 
 

• File your notice of appeal and a copy of this decision with the PCHB (see filing information below).  
“Filing” means actual receipt by the PCHB during regular business hours as defined in WAC 371-08-305 
and -335. “Notice of appeal” is defined in WAC 371-08-340. 

• Serve a copy of your notice of appeal and this decision on the Department of Ecology by mail, in 
person, or by email (see addresses below). 
 

You must also comply with other applicable requirements in Chapter 43.21B RCW and Chapter 371-08 WAC. 

mailto:APPS.Help@dfw.wa.gov
https://wdfw.wa.gov/species-habitats/at-risk/habitat-recovery/fish-passage/screens/regulations
https://wdfw.wa.gov/species-habitats/at-risk/habitat-recovery/fish-passage/screens/regulations
mailto:REETSP@DOR.WA.GOV
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Filing An Appeal 

Filing with the PCHB 
For the most current information regarding filing with the PCHB, visit: https://eluho.wa.gov/ or call:  
360-664-9160. 
 
Service on Ecology 

 
Street Address: 

Department of Ecology 
Attn: Appeals Processing Desk 
300 Desmond Drive SE 
Lacey, WA  98503 

 

Mailing Address: 

Department of Ecology 
Attn: Appeals Processing Desk 
PO Box 47608 
Olympia, WA  98504-7608 

E-mail Address: ecologyappeals@ecy.wa.gov 

More Information 

• Pollution Control Hearings Board Website  
https://eluho.wa.gov/ 

• Chapter 43.21B RCW – Environmental Hearings Office – Pollution Control Hearings Board 
http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21B 

• Chapter 371-08 WAC – Practice And Procedure 
http://apps.leg.wa.gov/WAC/default.aspx?cite=371-08 

• Chapter 34.05 RCW – Administrative Procedure Act 
http://apps.leg.wa.gov/RCW/default.aspx?cite=34.05 

• Ecology’s Laws, Rules & Rulemaking 
https://www.ecology.wa.gov/About-us/How-we-operate/Laws-rules-rulemaking#ws 

Authorizing Signature 
 
Signed at Spokane, Washington, this 2nd day of September 2026. 
 
 
 
_________________________________________ 
Jaime R. Short, Section Manager 
Water Resources Program/Eastern Region Office 
Department of Ecology 
 

 

  

https://eluho.wa.gov/
https://eluho.wa.gov/
http://apps.leg.wa.gov/RCW/default.aspx?cite=43.21B
http://apps.leg.wa.gov/WAC/default.aspx?cite=371-08
http://apps.leg.wa.gov/RCW/default.aspx?cite=34.05
http://apps.leg.wa.gov/RCW/default.aspx?cite=34.05
https://www.ecology.wa.gov/About-us/How-we-operate/Laws-rules-rulemaking#ws
https://www.ecology.wa.gov/About-us/How-we-operate/Laws-rules-rulemaking#ws
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INVESTIGATOR’S REPORT 
Water Right Application No.: S3-31017 (Justin and Karen Breitenbach) 
Investigators: Chad Goodwin and Sheri McMicheal 

BACKGROUND 
This report serves as the written findings of fact concerning Water Right Application Number S3-31017 

Table 1. Summary of Requested Water Right 
Applicant Name Justin and Karen Breitenbach 
Priority Date May 29, 2025 
County Pend Oreille 
WRIA Pend Oreille Watershed – 62 
Water Source Pend Oreille River 
Tributary to Columbia River 
Place of Use 3-70 F2 C3 PARCEL 6 (THE S 300 OF THE N 1400 OF THE W1/2; & THE S 250 OF 

THE N 1350 OF THE W1/2E1/2; ALL LYING E OF RIVER AND LESS CO RD.) 03-36-43 
 

Purpose Instantaneous Rate 
(cfs) 

Annual Quantity 
(ac-ft/yr) Begin Season End Season 

Single Domestic Supply  .022 1.9 1/1 12/31 
 

Source Name Parcel Township Range Section  QQ Q Latitude Longitude 
Pend Oreille River 433603510007 36 N. 43 E. 3 Govt Lot 4 48.65289 °N -117.36843 °W 
Datum: NAD83/WGS84 

INVESTIGATION  
In consideration of the proposed application, the investigation included, but was not limited to, research 
and review of:  
 

• Appropriate rules and statutes;  
• Ecology water right file; 
• Other water rights, permits, and claims;  
• USGS topographic maps, aerial photographs and other GIS data;  
• Proposed point of diversion and delivery system;  
• Proposed place of use; and 
• Discussions with Department of Ecology regional program staff. 

Ecology employees Chad Goodwin and Sheri McMicheal completed a field exam on October 2, 2025. The 
applicants approved an unaccompanied field exam. The proposal is to provide year-round single 
domestic supply to a dwelling including seasonal irrigation of a small yard and garden up to 0.5 acres. 
This project is located within the Pend Oreille River drainage, WRIA 62.  

The applicants plan to begin the construction of the water system within two years of issuance of the 
permit. Construction will be completed within two years, with an additional two years to put the water 
to full beneficial use. This timeframe is reasonable given the proposed plan and scope of the project. Be 
advised the State Water Code requires your project to be pursued with diligence. The permitting process 
does not allow the reservation of water for use at an unspecified future time. 
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The point of diversion and place of use is located on Pend Oreille Parcel Number 443519119007.  

Proposed Use and Basis of Water Demand 
 
Site Description 
The proposed place of use is a 22.50-acre lot adjacent to the Pend Oreille River on the western shore, 
within Section 3, Township 36 N., Range 43 E.W.M. The point of diversion and place of use is located on 
Pend Oreille Parcel Number 433603510007. 

The parcel is on the east and west side of Leclerc Road. The portion on the west side of Leclerc Road is 
about 1 acre in size and is currently developed with a shipping container, power, and a dock on the river. 
The portion on the east side of Leclerc Road is undeveloped. 
 
Water System Description 
The proposed delivery system will include a 1 horsepower submersible pump located off the end of the 
existing dock with a fish screen. The supply line will be routed to a flow meter and pressure tank in the 
house. The water will be used for domestic water and yard/garden irrigation. 
 
Proposed Use 
The applicant is proposing single domestic supply for a house with year-round use and seasonal 
irrigation of 0.5 acres of lawn and garden irrigation.  
 
The applicants requested an instantaneous quantity of 0.022 cubic foot per second (cfs) which is about 
10 gallons per minute. A typical annual allocation for single domestic is estimated at 0.5-acre foot per 
year. The proposed instantaneous quantity and annual quantity allocations appear reasonable and are 
considered adequate for single domestic supply purposes.  
 
The State of Washington Irrigation Guide (WA210-VI-WAIG) states that a consumptive use of 2.01 acre-
feet (24.11”), per acre, for lawn/turf is required in the Newport area. A yard type sprinkler irrigation 
system is estimated to have a 70% efficacy rate of application. At that rate of application, the water duty 
for the above listed is up to a maximum of 1.4-acre feet, per acre (70% of 2.87 af is approximately 2.01 
af OR 2.01/0.7 = 2.87 x 0.5 = 1.435). This results in an allocation of 1.4-acre feet for 0.5 acres of seasonal 
irrigation. 
 
The applicant proposes seasonal irrigation each year from May 1 to October 31. This appears to be 
sufficient given the Washington Irrigation Guide (WIG) provides a general season of May through 
October each year for lawn/turf. 
 
The proposed instantaneous quantity, season of use and calculated annual quantity allocations appear 
reasonable. These quantities of 1.9 af/year are considered adequate for the domestic supply and 
irrigation of a 0.5 of an acre yard. 

Other Rights Associated with Project or Place of Use  
A review of Ecology records was conducted for existing water right certificates, permits, and claims 
appurtenant to this project. The search focused primarily on Section 3, T. 36 N., R. 43 E.W.M. The review 
of Ecology records shows no overlapping water rights.  
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ANALYSIS 
Under Washington State law (RCW 90.03.290), each of the following four criteria must be met for an 
application for a new water right permit to be approved: 
 

• Water must be available for appropriation. 
• Water diversion and use must not cause impairment of existing water rights. 
• The proposed water use must be beneficial. 
• Water use must not be detrimental to the public interest (public welfare). 

Water Availability 
 
For any new appropriation, water must be both physically and legally available. 
 
Physical Availability 
For water to be physically available for appropriation, water must be present in quantities and quality 
and on a sufficiently frequent basis to provide a reasonably reliable source for the requested beneficial 
use or uses. An analysis of physical availability is required for both surface water and groundwater 
applications.  
 
Pend Oreille River  
The physical availability of water for this proposed appropriation is based on natural flows in the river 
and availability of flows released from upriver facilities. The Pend Oreille River flows are highly regulated 
by the US Army Corp for flood control, power generation and maintenance of lake levels. As noted in 
Table 2, since the establishment of the various dams and reservoirs on the river system, water has been 
physically available in significate quantities from the Pend Oreille River. 
 
Table 2. Flow Data for USGS Gauge 12395500 Pend Oreille River at Newport, WA 

Daily average flow (1970 – 2021) 24,956 cfs 

Summer average daily flow (1970 – 2021) 17,307 cfs 

Summer minimum flow (single day) (1970 – 2021) 3,790 cfs (occurred in 1986) 
cfs = Cubic Feet per Second 
 
The legal availability of water for this proposed appropriation is based on administrative rules, court 
orders or other related restrictions. Currently, no instream flow regulation has been formally established 
by Washington Administrate code for the Pend Oreille River. In addition, Washington Department of 
Fish and Wildlife made no comment on this application. Ecology will follow the existing Surface Water 
Source Limitations (SWSL) recommendation of 7,700 cfs minimum flow for the Pend Oreille River. The 
Pend Oreille River in the last 20 years averages 10 days below the SWSL recommendation on a 7-day 
average. Therefore, water is anticipated to be legally and physically available for this proposed 
appropriation.   
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Impairment 

In analyzing impairment, Ecology must make a determination as to whether existing water rights, 
including adopted instream flows, may be impaired by the diversion and proposed use. 
No impairment of existing water rights or significant impacts to habitat have been documented from the 
issuance of single domestic supplies with small irrigation within this basin.  A review of department 
records was conducted for existing water rights, permits, applications and claims downstream of the 
proposed diversion. The search found no rights that would be impaired by the proposed diversion given 
its limited impact to flows (see Table 2).  Additionally, no instream flow regulation has been formally 
established by Washington Administrate code for the Pend Oreille River and the vast majority of its 
tributaries.  As a result, the impact to the Pend Oreille River in the summer months will be negligible.  
Therefore, this use of water for single domestic supply up to .5 acres of lawn and garden irrigation is not 
anticipated to cause impairment.  

Beneficial Use 
Domestic supply with lawn and garden irrigation is considered a beneficial use of water under RCW 
90.54.020(1). 

Public Interest 
The diversion and associated use must not be detrimental to the public interest. At a minimum, the 
following are considered when making this assessment.  

Notification to the Washington Department of Fish and Wildlife 
Per RCW 90.03.280 and 77.57.020, Ecology must give notice to the Washington Department of Fish and 
Wildlife (WDFW) of applications to divert, withdraw, use, or store water. WDFW was provided notice of 
this water right application, by email, on October 25, 2025. No comments were provided by WDFW 
regarding this project.  
 
Consultation with Kalispel Tribe of Indians 
Ecology notified the Kalispel Tribe of Indians on January 8, 2026, about this water right application and 
other applications in the Pend Oreille River Drainage to offer Government-to-Government consultation 
on these proposals. Ecology received no response to the request. 
 
State Environmental Policy Act (SEPA) 
Under chapter 197-11 WAC, a water right application is subject to a SEPA threshold determination (i.e., 
an evaluation of whether there will be significant adverse environmental impacts) if any of the following 
conditions are met: 
 

• It is a surface water right application for more than 1 cfs, unless that project is for agricultural 
irrigation, in which case the threshold is increased to 50 cfs, so long as that irrigation project will 
not receive public subsidies; 

• It is a groundwater right application for more than 2,250 gpm; 
• It is an application that, in combination with other water right applications for the same project, 

collectively exceed the amounts above; 
• It is a part of a larger proposal that is subject to SEPA for other reasons (e.g., the need to obtain 

other permits that are not exempt from SEPA); 
• It is part of a series of exempt actions that, together, trigger the need to do a threshold 

determination, as defined under WAC 197-11-305. 
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Considering that none of the above conditions are met, the application under review is categorically 
exempt from a SEPA threshold determination. 
 
Public Notice 
RCW 90.03.280 requires that notice of a water right application be published once a week, for two 
consecutive weeks, in a newspaper of general circulation in the county or counties where the water is to 
be stored, diverted, and used. Notice of this application was published in The Newport Miner on June 
25, 2025, and July 2, 2025. No protests or public comments were received regarding this notice.   
 
There has been no public expression of protest or concern regarding this specific proposal, and no 
findings through this investigation to indicate that there would be any detrimental impact to the public 
welfare through issuance of the proposed use.  

Conclusions 
I find that: 
 

• Water is physically and legally available. 
• The appropriation will not impair existing rights. 
• The proposed Single Domestic Supply is a beneficial use. 
• Approval of this application will not be detrimental to the public interest. 

RECOMMENDATIONS 
Based on the above investigation and conclusions, I recommend this request for a water right be 
APPROVED in the amounts and within the limitations listed below and subject to the provisions listed 
above. 

Recommended Quantities, Purpose of Use, and Project Location 
The rate and quantity of water recommended are maximum limits. The permit holder may only divert 
water at a rate and quantity within the specified limits that are reasonable and beneficial: 
 

Table 3. Recommended Limits and Location 
Maximum Instantaneous Rate (cfs) .022 
Maximum Annual Quantity (ac-ft/yr) 1.9 
Purpose(s) of Use Single Domestic Supply 
Point of Diversion  See Page 1 
Place of Use See Page 1  

  August 27, 2026  
Report Writer Date 
 

To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program at 360-407-6872. 
Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341. 
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	Signed at Spokane, Washington, this 2nd day of September 2026.
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