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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF A},IERICA,

P l a i n t i f f .

SPOIGNE TRIBE OF INDIANS,

P laint i f f - in- Int ervent ion,

-vs  -

BARBARA J.  ANDERSON, et  a l ,

Defendan ts .

L l  In  th is  op in ion ,
used below to refer tothe ent i re
creek ,  i t s  t r ibu tar ies  ,  and i t s

No.  3643

MEMOMNDI.IM OPINIOT{
AND ORDER

)
(

)
(

)
(

)
(

)
(

)
(

)
(

) j .  R . ')il#'ll:;:::;

The United States brought th is act ion on i ts own

behalf and as trustee for the Spokane Tribe of Indians to

adjudicate the rights in and to the waters of Chamokane

Creek and i ts t r ibutar ies.  The Court  permit ted the Spokane

tr ibe to intervene as a plaint i f f .  Defendants. include the
i

State of Washington in its governmental and proprietary 
i

capaci t ies and al l  other persons and corporat ions that c la im i
i

an  in te res t  in  the  waLers  o f  Chamokane Creek ,  i t s  t r ibu tar ies , i

or i ts groundwater basi . r .U Jur isdict ion l ies in th is Court

u n d e r  2 8  U . S . C .  $ 1 3 4 5 .

A11 par t ies to  the l i t igat ion c1aim water  in  the

the term "Chamokane basin" is
system, including the

ground r'rater basin.



I

2

3

4

5

6

7

8

I

l 0

1 1

t2

13

1 1
I ?

15

16

t7

18

19

20

2L

22

23

24

25

28

27

28

29

30

31

32

FPI-gandaloDe
9-23-71-r00t{-E{}t6

chamokane creek area, ei ther based upon Tr ibal  reserved

water r ights or state appropr iat ive r ights,  and the plaint i f fs

seek  o ther  re l ie f  in  a id  o f  the i r  asser ted  water  r igh ts .

Because a descr ipt ion of  the nature of  the chamokane creek

drainage system wi l l  be helpful  in r :nderstanding the court 's

adjudicat ion of  water r ights wi th in the area, the f i rst

sect ion of  th is opinion includes the court 's  f indings about

the chamokane creek basin.  Next the part ies '  c la ims concern-

ing water are discussed and determined in the following

order :  f i r s t ,  p la in t i f f s '  c la im to  water ,  inc lud ing  the

rndians'  reserved water r ights c la ims and the uni ted states'

water c la im; second, defendants '  c la ims to water pursuant to

s ta te  law;  and th i rd ,  the  p la in t i f f s '  o ther  reques ted  re l ie f ,

including request for  permission to modify the judgment,

request to enjoin the State f rom exercis ing jur isdict ion

over water r ights wi th in the basin,  and request for  appoint-

ment of  a Water Master.

THE CHAMOKAI{E CREEK BASIN

Chamokane Creek has a drainage area of I78 square

mi les.  The dra inage basin was formed by g lac ia l  act ion and

is bor:nded on the east by granite walls and on the west by

basal t .  A grani te  d ike,  located approx imate ly  one and one-

n'aff miles north of the mouth of the creek, forms the

southern wal l  o f  the basin.  These phys ica l  barr iers  keep

the ground water  wi th in  the basin system.

The headwaters of the creek l ie in the Huckleberry

Mountains north of the Spokane Indian Reservation. The

creek f lows eastward through the Camas Valley in what is

known as the Upper Chamokane area, carrying nmoff from the

mountains and precipitat ion which f inds i ts way into the

sur face f low.  Near  the town of  Spr ingdale,  Washington,  the

creek turns southeastward. At the northern boundary of the

- 2
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Ji Spokane Reservation the creek flows south and southwesterly
il

through the Mid-Chamokane area (Walker's Prairie) to Chamokane

Creek Fal ls.  The creek f lows cont inuously in the northermost

il two-mile section of the Mid-chamokane area, and then for the

next f ive miles is intermittent and is dry during the summer.

At the end of  the f ive mi le interrni t tent- f low area, just

above Ford,  Washington, and for the next three mi les,  massive

springs with a regular f low throughout the year feed the

creek which f lows to the fa l ls.  The ground water f low from

the basin drainage system surfaces ei ther at  the massive

spr ings or at  the fa l ls.  The water then f lows from the

fal ls another 1.5 mi les to the mouth of  the creek, where i t

jo ins the Spokane River.  The area between the fal ls and the

mouth of the creek is known as the Lower Chamokane area.

The creek and the ground water system are inter-

related. Water enters the Chamokane Creek basin in the form

of precipi tat ion.  Precipi tat ion in the area ei ther s inks

into the ground, runs of f ,  or  is  lost  through evaporat ion or

evapotranspirat ion.  The precipi tat ion absorbed into the

ground in the Upper Chamokane area becomes part of an under-

ground reservoir unconnected to the Chamokane drainage

system. The surface f low of the creek from the Upper Chamokan{

area which reaches the Mid-Chamokane region does become parc

of the Chamokane system, either by entering the basin ground-

r/,/ater system as recharge or by remaining as surface flow and

ex i t ing  over  the  fa l l s ,  usua l l y  as  spr ing  f loods .  Prec ip i ta -

tion fall ing on the Mid-Chamokane region which is not lost

by evaporat ion or evapotranspirat ion also becomes part  of

the gror:ndwater system or fl-ows out over the falls as

spring surface runoff. In the Lower Chamoltane area the

steep canyon sides prevent much contribution to the creek

flow from runoff.

- 3
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The recharge to the basin acqui fer ,  which comes

from precipi tat ion,  var ies f rom year to year.  I t later which

recharges the acquifer is partially withdrawn by manmade

diversions and the remainder exi ts over the fa l ls.  A

United States Geological  Survey gauge below the fal1s measures

the total  output of  the drainage system, which averages

approximately 35,000 acre-feet per year.  The impact on the

system from manmade $/ater diversions can be calculated from

the USGS measurements.

Groundwater withdrawals in the Upper Chamokane

region have no impact upon the creek flow below the falls

because groundwater in th is area is part  of  a separate

aquifer. Groundwater withdrawals in the Mid-Chamokane area,

however, eventualLy do reduce the lower creek f1ow. This

flow reduction occurs less inrnediately when the water removal

occurs a greater distance upstream from the fal ls.  Al though

the effect of grorrndwater removal near the massive springs

sometimes is iurnediate, the ef fect of grotrndwater removal

near the northern bor:ndary of the reservation can be delayed

uP to trro years.

PLAINTIFFS' CI.A,IMS TO WATER

A. The Indians'  Reserved Water Rights

When the United States sets aside a reservat ion of

1and, it irrpliedly reserves water then unappropriated in

suff ic ient  quant i ty to fu l f iL l  the purposes for which the

reserva t ion  was c rea ted .  Un i ted  Sta tes  v .  I , l i n te rs ,  207 U.S.

564 (1908).  Wlrere surface and groundwaters are hydraul ical ly

related, as they are in th is case, the reservat ion of  water

appl ies to ground as wel l  as surface water.  Cappaert  v.

U n i t e d  S t a t e s ,  4 2 6  U . S .  L 2 8 ,  L 4 2 - L 4 3  ( L 9 7 6 ) .

The plaint i f fs c la im that the Tr ibe holds reserved

water r ights under the Winters doctr ine for  i r r igat ion of

I

- 4
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f u l f i l l

o f  wa te r

acreage

Although

reserved

gr azLng

crops, for  f ishery,  and for recreat ional  and esthet ic purposes

rn adjudicat ing the Tr ibe's reserved water r ights for  each

of  these purposes ,  the  Cour t  must  address  th ree  issues :

f i rs t ,  the  va l id i ty  o f  the  Tr ibe 's  c la im to  a  reserved water

r ight  for  the purpose asserted; second, the quant i ty of

water which is suf f ic ient  to fu l f i l l  the purpose; and third,

the pr ior i ty date of  the reserved r ight .

1.  Reserved Water Rights for  I r r igat ion

In determining whether plaintiff Tribe has a right

to suf f ic ient  water to i r r igate al l  of  the pract icably

irrigable acres within the Chamokane Creek basin portion of

the Spokane Indian Reservation, the Court must f irst determine

whether irrigation of crops is one of the purposes for which

the reservat ion was created. The United States set  aside

Indian reservations in the West in order to end the Indians'

nomadic l i festy les and to make them sel f -support ing agrar ian-

b a s e d  p e o p l e s .  A r i z o n a  v .  C a l i f o r n i a ,  3 7 3  U . S .  5 4 6 ,  5 9 9 - 6 0 f

(1963).  One of  the purposes for which Indian reservat ions

in Eastern Washington were established was to provide farms

to the Indians. See Colvi l le Confederated Tr ibes v.  Walton,

4 6 0  F .  S u p p .  L 3 2 0 ,  1 3 3 0  ( E . D . W A .  1 9 7 8 ) ,  a p p e a l  d o c k e t e d ,  N o .

79-4309,  9 th  C i r .  ,  May L7 ,  L979.  Because i r r iga t ion  is

essent ia l  for  farming in th is area, the Court  holds that

water for  i r r igat ion of  crops was impl iedly reserved at  the

creat ion of  the Spokane reservat ion.

I
I

lt

One measure of the vrater impliedly reserved to

the purposes of an Indian reservation is the amount

necessary to i r r igate al l  the pract icably i r r igable

wi th in  the  reserva t ion .  A t .=g ,  supra  a t  599-60L.

defendants asser t  that  the Tr ibe may not  c la im

hrater  for  acreage which was c lass i f ied as t imber  or

land under the Act of l{ay 29 , 1908, ch . 2L7 , 35

- 5
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Stat.  458, the Court  re jects th is argument.  Indians should

be allowed to benefit from modern technology which permits

i r r igat ion of  land which formerly was not pract icably

i r r igab le .  Win ters ,  supra ;  Ar izona v .  Ca l i fo rn ia ,  supra .

The Cour t  a lso  ho lds  tha t  the  Tr ibe 's  dec is ion  no t  to  use

Chamokane water for irrigation at this time, in order to

preserve the esthet ic and f ishery uses of  the creek-,  does

not abrogate their  r ight  to use reserved water for  i r r igat ion

at a later date.  Impl ied reserved water r ights are oPen-

ended, and they need not be appropriated continuously and

put to benef ic ia l  use in order to be maintained. Ar izona v.

Ca l i fo rn ia ,  supra .

In quant i fy ing the plaint i f fs '  reserved water for

i r r igat ion purposes, the Court  f inds that plaint i f fs have

two tracts of  pract icably i r r igable acreage on the reservat ion

within the Chamokane basin.  One tract  consists of  1,880

acres of  bot tom land and the other t ract  contains approximate-

Ly 6,580 acres of  bench land. Based upon the test imony

produced at  t r ia l ,  the Court  f inds that the water duty to

i r r igate these acres is a maximum of three acre-feet per

yeat .

In general ,  the pr ior i ty date for  reserved water

r ights is the date of  the founding of  the reservat ion.

t r r l in ters ,  supra.  In  Nor thern Paci f ic  Ry.  Co.  v .  l , l ismer,  246

U.S .  283  (1918) ,  t he  Supreme Cour t  recogn ized  Augus t  18 ,

L877, as the date of  the establ ishment of  the Spokane Indian

Reservation even though the Executive order setting aside

the reservat ion was not s igned unt i l  January 18, 1881.

Therefore,  August 18, L877, unquest ionably is the pr ior i ty

date for reserved \fater for irrigation as to lands in the

Chamokane basin which have been held for the Indians contin-

uous lv  s ince  L877.

-  6 -
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Dete::nining the priority date for land within the

reservat ion which has not been held cont inuously for  the

Indians is more complex,  however.  Congress by the Act of

N I a y  2 9 , 1 9 0 8 ,  c h . 2 L 7 ,  3 5  S t a t .  4 5 8 ,  a u t h o r i z e d  t h e  a l l o r m e n t

of lands on the spokane Reservation to individual rndians

and opened up excess lands to hornesteading by non-Indians.

Some land opened for homesteading was never claimed by

sett lers and was later restored to the Tr ibe pursuant to the

A c t  o f  M a y  L 9 , 1 9 5 8 ,  P u b .  L .  N o .  8 5 - 4 2 0 ,  7 2  S r a r .  L 2 L .  O t h e r

land passed from Indian ownership after allotment or home-

steading, v/as reacquired by the Tr ibe,  and was later returned

to  t rus t  s ta tus  by  the  Secre tary  o f  the  In te r io r .  See 25

U.S.C.  S  487 ( leg is la t i ve  au thor iza t ion  fo r  re tu rn  to  t rus t

s ta tus ,  enac ted  or ig ina l l y  as  the  Ac t  o f  J r rne  10 ,  L968,  Pub.

L .  9 0 - 3 3 5 ,  S  1 ( a ) - ( e ) ,  8 2  S t a t .  L 7 4 ) .

As to the unclaimed homestead land restored under

the f958 Act,  the Court  f inds that the Tr ibe holds 28.7

irr igable acres of  such land in the basin.  The Court  holds

that the pr ior i ty date for  water r ights for  these 28.7 acres

is August 18, L877, the date of  the founding of  the reservat ionl .
I

This date is appropr iate because the land, al though opened I
I

for  homesteading for a per iod of  t ime, was treated ident ical ly

to the lands cont inuouslv held in t rust  by the United States

for  the  Tr ibe .

Of  the  land reacqu i red  f rom non- Ind ians ,  L ,798.LL

acres within the Chamokane basin have been returned to trust

status to date.  The Court  f inds that 562 of  these reacquired

acres are pract icably i r r igable.  The Court  fur ther holds

that the pr ior i ty date for  water r ights for  reacquired land

is the date of  reacquis i t ion,  rather than the ear l ier  date

of the or ig inal  creat ion of  the reservat ion or the later

date of  the statutorv return to t rust  status.  The date of

- 7
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S e c .  3 5 ,  T 2 9 N ,
R39E

S e c .  3 6 ,  T 2 9 N
R39E

S e c .  2 ,  T 2 8 l I ,
R39E

S e c .  2 3 ,  T 2 8 N ,
R39E

S e c .  2 4 ,  T 2 8 N
R39E

S e c .  2 7  ,  T 2 8 N ,
R39E

sw  L l4 ,

Lots  1
N E  L l 4 ,

L o t  2 ,
N E  L l 4 ,
T 1 0 0 7

Lots  7

the or ig inal  creat ion of  the reservat ion is not the pr ior i ty

date because the or ig inal  purposes of  the reservat ion,  and

therefore the impl ied reserved water r ights for  those purposes

ceased to exist  when the land passed out of  rndian ownership.

lee  Co lv i l le  Confedera ted  Tr ibes  v .  Wal ton ,  460 F .  Supp.  a t

1326-L329. The date of  the enactment of  the statute author-

LzLng return of  the land to t rust  status also is not the

pr ior i ty date because the statute merely "gave formal sanct ion

to  an  accompl ished fac t . "  Un i ted  Sta tes  v .  In la l te r  R iver  I r r .

D i s t .  ,  L 0 4  F . z d  3 3 4 ,  3 3 8  ( 9 t h  C i r .  1 9 3 9 ) .  O n c e  t h e  T r i b e

reacquired or i .g inal  reservat ion land, the Tr ibe and the

Department of Interior treated this land as any reservation

land in t rust  status.  This de facto status as part  of  the

trust land on the reservation was simply confirmed by the

1 9 6 8  A c t  ( 2 5  U . S . c .  5 4 8 7 ) .

The Court  f inds that the pr ior i ty date for  reserved

water for  i r r igat ion of  the 562 reacquired acres,  based upon

the  da te  o f  reacqu is i t ion ,  i s  as  fo l lows:

TRIBA], LANDS REACQUIRED
FROM NON.INDIANS

Sect ion  Descr ip t ion ,  Trac t  No.  Date  o f  I r r igab le
Twsp. & Range Reacquis i t ion Acreage

E r l z  s  L /4 ,  T1000

T1000
T 1 0 0 1

& 2 ,  S  L / 2
T 1 0 1 0

s  L / 2  S E  L / 4
i , lE  L /4 ,  SE L l4

&  8 ,  T  1 0 0 6

3/  24/  42

3 /24 /42
2 / 2  / 4 2

3 / 2 5 / 4 2

2 / 7 / 4 2

2 / 7  1 4 2

7 / L 6 / 4 5

l 5

130

r30

30

i
I

I' I
49

E  L / 2  S E  L / 4 ,  T  L 0 L 2

- 8
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S e c .  3 4 ,  T 2 8 N ,
R39E

S e c .  2 L ,  T 2 9 N ,
R4OE

S e c . 3 1 ,  T 2 9 N ,
R4OE

S e c .  2 ,  T 2 7 N ,
R39E

N E  L / 4 ,  E
T 1 0 1 2

Lots  5  &
sl^ l  1/4,  E
T  1 0 0 1

N W  1 / 4 ,  W
T 1 0 0 1

L lZ  sE  L l 4

L l 2
SE L /4

7  / L6 /  4s

2 1 2 / 4 2

2 1 2  / 4 2

2 / 2 / 4 2

1 5

2 07 ,  E
L l 2

1 / 2  N E  L / +

L o t s  6  &  9 ,  N E  L / 4
N W  1 / 4 ,  S  1 / 2  N W  L l 4 ,
NI^ l  1/4 SW 1/4,  T 1001

r 10

48

In conclusion, th is Court  recognizes reserved

water rights for irrigation of lands within the chamokane

basin on the Spokane Indian Reservation in the fol-lowing

amounts. The Tribe has a reserved right to a maximum of

23,694 acre-feet of  ground or surface water f rom the basin

each year for  i r r igat ion of  the 7,898 i r r igable acres wi th a

pr io r i t y  da te  o f  August  18 ,  L877,  the  da te  o f  the  c rea t ion

of the reservat ion.  For the 562 reacquired i r r igable acres

within the basin, the Tribe has a reserved right to a maximurr

o f  1 ,686 acre- fee t  o f  water  each year  w i th  a  p r io r i t y  da te

of the date of  reacquis i t ion.

2.  Reserved Water Rights for  Fishing

Plaint i f fs also assert  a reserved r ight  to suf f i -

6ient water to preserve fish in the Creek. They therefore

claim that one of the purposes for creating the Spokane

Indian Reservation was to insure the Spokane Indians access

to f ishing areas and to f ish for  food. See, e.g-- ,  Uni ted

S t a t e s  v .  W i n a n s ,  1 9 8  U . S .  3 7 L  ( 1 9 0 5 ) .

The Court f inds that maintenance of the creek for

f ishing was a purpose for creat ing the reservat ion.  The

United States acknowledged the importance of Chamokane Creek

to the Spokane Indians by setting the eastern boundary of

the reservat ion at  the eastern bank of  the creek, thus in-

- 9
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cluding the breadth of the waterv/ay within the reservation.

Fish remain a staple food in the diet  of  the Spokane Indians.
The spokanes have reserved the exclusive r ight  to take f ish

ll from the part of chamokane creek contained within the reserva-

,J t ion,  and *"ny rndians catch and use the nat ive t rout as a

Court  therefore holds that  the Tr ibe has the

to preserve f ish ing in
reserved right to sufficient r^rater

Chamokane Creek.

l i The courr f inds that the quantity of water needed

; l  to carry out the reserved f ishing purposes is related to
i i
i i  water temperature rather than simply to minimurn f1ow. The

1l native trout cannot survive at a water temperature in excess
i

i i  
of 68'F. The minimrrm flow from the falls into Lovrer Chamokane

t i

j l  creek which wi l l  maintain the water at  6g"F var ies,  but  is
i i

l l  . t  least  20 cfs.  The court  rherefore holds that  the plain-

i l  t i r rs have a reserved r ight  to suf f ic ient  water to maintain

i  the water temperature below the fal ls at  6goF or less,
: l

i l nro.riaed that ar no rime shall rhe flow pasr rhe falls be

l l  less than 20 c f  s .
t l

l l  
olthough rhe usual prioriry date for reserved

l l  
l rater r ights is the date of  the creat ion of  the reservat ion,

l l  the pr ior i ty date for  the warer reserved for f ishing uses

ll arguably is even earlier. The spokane rndians have used

j l  t t r is  creek for f  ishing purposes since " t ime immemorial , , ,  and

l l  therefore they c la im a reserved water r ight  wi th a pr ior i ty ]i l ' l

l l  date of  " t ime inmemorial . "
I

The pr ior i ty date for  reserved water for  f ishing

at the latest  is  the date of  the creat ion of  the reservat ion,

and the court need not rule on whether the priority date is

" t ime i rnremorial . "  under ei ther pr ior i ty date,  the Tr ibe's

reserved water r ights for  f ishing uses are super ior  to any

ll
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and a l l  o f  de fendant 's  c la ims.

I^Iater c la ims, below. )

(  See discussion of  defendants

3. Reserved Water Riehts for  Esthet ic and

It  is  a lso unnecessary to determine whether one of

the purposes of  the creat ion of  the reservat ion was to

preserve the esthet ic qual i t ies and recreat ional  potent ia l

of  the creek. The Court  has determined above plaint i f fs '

reserved right to the amount of water required to uraintain

the water temperature below the fal ls at  68oF or less in

order to preserve f ishing. This amount of  water wi lL also

suff ice to preserve the creek's esthet ic and recreat ional

q u a l i t i e s .

B .  The Un i ted  Sta tes '  Water  C la in

The United States,  through i ts Bureau of  Reclamat ion

Department of  Inter ior ,  c la ims a r ight  to water as the holder

o f  Sur face  Water  Cer t i f i ca te  No .  283L.  Th is  Cer t i f i ca te ,

issued by the State of  Washington, bears a pr ior i ty date of

October 21, L942. I t  author izes the non-consumPtive use of

10 cfs of the florv of Spring Creek, a tributary of Chamokane

Creek, for  f ish propagat ion.  Because the author izat ion is

for the use of  water outside exter ior  bowrdar ies of  the

Indian reservation, none of the parties in this action have

chal lenged the val id i ty of  th is Cert i f icate.

The Court  holds that  the Uni ted States has a val id

r ight  to water as author ized in th is Cert i f icate.

DEFENDATITS' CLAIMS TO WATER

Defendants assert various claims to r^7ater which

re ly  on water  r ights  cer t i f icates,  permi ts ,  or  appl icat ions

i ssued  by  the  S ta te  o f  Wash ing ton .  P la in t i f f s  res i s t  t hose

claims of defendants which relate to l-and within the exterior

boundar ies of  the reservat ion,  asser t ing that  the s tate has

- 1 1
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no jur isdict ion to determine water r igh

the exterior bor:ndaries of the reservat

no t  cha l lenge the  s ta te 's  ju r i sd ic t ion

for uses outside the reservat ion.

ts for  uses within

ion .  P la in t i f f s  do

to issue v/ater permits

o f  s t a t e  j u r i s d i c t i o n
ii

This Court  resolved the issue

over water uses on land within Indian r eservat ions in

suDra. The CourtCo lv i l le  Confedera ted  Tr ibes  v .  Wal ton ,

therein determined that the state has jur isdict ion over non-

Indian water interests wi th in the reservat ion so long as

assert ion of  th is jur isdict ion is not preempted by federal

law and does not infr inge upon tr ibaL r ights to sel f -govern-

ment .

Defendants who have perfected their water claims

under state law therefore have val id vrater r ights regardless

of whether their  lands are located within or outside the

exter ior  boundar ies of  the reservat ion.  The Court  f inds

that water claims of two defendants have not been perfected

under state law. The claims of the Washington State Departmentt

of  Natural  Resources are not perfected, nor are those of

Bo ise  Cascade,  w i th  one except ion .  Bo ise  Cascade per fec ted

water r ights only for  d iversion point  L4 (Cert i f icate 2258).

The Court 's  f indings concerning defendants '  recog-

nl .zed $rater r ights are stated in the chart  below. The chart

l i s ts  defendants '  recognized water  r ights  in  order  of

pr ior i ty  date.  The re jected c la ims are omi t ted f rom the

char.t. In addition to the information contained in the state

author izat ion,  the chart  includes a f inding as to the ef fect

of the maximum exercise of each water right on the fLow of

Chamokane Creek below the fall-s. The purpose of making this

lat ter  f inding is to aid in adrninister ing the water r ights

so as to maintain the f low of  the Creek below the fal ls at

the temperature and level required above.

- L 2
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DEFANDAITIS' REMGIIZD C1AI},6 TO I^IAXR.
FRCM CXiA},TX<AT{E BASIN

Priority Authorizaticn: Issr"ed to
Date

L2/4/2s W.S.S.W. Cert. Arrra E.
No. 294 Cartier

Var Dissel

5/L3/40 W.S.S.I^f. Cert.
No. L675

C,eo. Rrssell land N. of

For Use 0n l4ax. Use

lard N. of 4.0 cfs
reserrraticrr

Effective
Redrctic'n
of flcns of
Iovrer Creek

1.08 cfs

.01 cfs

.01 cfs

.01- cfs

.02 cfs

.27 cfs

.08 cfs

.01 cfs

5/L5/rc W.S.S.W. Cert .
No. L725

2/L2/45 I^I.S.S.I,f. Cert.
No.2258

7 /8/6 W.S.S.W. Cert .
No.3386

L0/2L/46 I^I.S.S.W. Cert.
No. 8600

3/L7 /50 w. S. S.w. Cert.
No. 4872

7 /2L/50 W.S.S.w. Cert .
No. 6394

2lL/5L W.S.G.W. Cert.
I{c. 4891A

8/L|56

d:ris
Mickelscn

Fbed J.
Werth

Jotgr Surith

M . B .
Echelbarger

Edvmrd
Frarks

C.W. Noack

Robert J.
Seagle

Dat^tn
Miiling

Ford Dev.
Co.

Urban
Sdraffrrer

Arttnr
Ml1ler

Kerrreth
$riger

Jares
Ner^ftouse

resenrati-qr

land N. of
resen/ati.on

land N. of
resenration

land E. of
reser:\tErtion

land NE. of
reserrraticm

land N. of
resenzaticn

ldrd N. of
resenraticnr

land E. of
resenration

land cm
resenration

ldrd E. of
resenraticn

land cn
resefr,fatiCnr

land N. of
resenraticn

land E. of
resen/ation

land E. of
resenration

land E. of
rese:rraticn

.01 cfs

.01 cfs

.01 ds

.02 cfs

1 . 0  d s

.20 ds

.80 cfs

e76/s6

3120/58

7 /27 /62

s/L9/67

9 /L7 /68

Ll30/69 W.S.G.W.Per. Peter Welk
Ib. 9563

[.egerd: af/W - acre-feet per year
cfs - cr-rbic feet per second

1150 gall .35 cfs
min tp to
ttfi0 at/yr

1.0 cfs 1.0 cfs

100 gall .07 cfs
min uo to
L60 at/yr

.24 ds q .08 cfs
to 80 aflyr

.7 cfs tp .20 cfs
to 105 atlyT

.20 cfs .06 cfs

1500 gall .90 cfs
min uo to
0q aflyr

50 gau .04 cfs
rnin. rp to
20 atlyT

W.S.S.I^I .  Cert .
No. 7L42

W.S.G.W. Cert .
No. 2768

W.S.S.W.  Cer f .
No. 8826

W. S. S.W. Cert.
No. 9100

w.S.S.W.  App.
No. 202t8

W.S.S.W.  Per .
No. 9361

- 1 3 -
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LL/L0/7L

L2/3/7L

7 /3/72

9 /28/72

r0lLs/73

W.S.c.W. App.
No. 32M22

w.S.c.W. App.
No. 320535

I{.S.G.I.I. App.
lro. 321939

8/6/6e W.S.G.w. App
No. L03tA

8125/69 I , I .S.S.w. App.
No. 21786

e /3/6e I ' I .S.G.W. App.
No. 10386

LL/L8/69 W.S.c.l.I. App.
No. 10506

9/LL/70 W.S.G.w. App.
No. LL227

W . S . S . h I . A p p .
No. 22922

3/9/7L

4/2/7L

s/20/7L

6/23/7L

Lecnard Lycns

Robt. Seagle

Jares S\^riger

Jess
Sulgrorre, Jr.

Gr.st & Clara
Wil$ing

Alice Liepold
& F?ances
Lindberg

t{orsard &
tlarold Diiron

Floyd Nonis

B. Dituri

Flenry Bror^rt

Johr h.per

ihban Charles
Schaffirer

Parl Drddy

Richard &
Patricia
I(rieger

lsrd E. of
resenration

lsrd E. of
resenration

lsrd E. of
reseryation

land E. of
reserrraation

land E. of
resenzaticrr

lmd E. of
resenratior

lad N. of
resenration

lad NE of
resewatiorr

land cn
resert/ation

lard N. of
rese:rration

lsrd NE of
resera/ation

land cn
resenvation

land cnr
reserrration

1ad N. of
resera/ation nonconsurptive

- L 4 -
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PI.AINTIFFS' OTHER REQI.]ESTS FOR RNLIEF

Modification of Judgment

Plaint i f fs seek permission to apply ro th is Court

for  modif icat ion of  the judgment entered whenever the Tr ibe's

needs for waters of Chamokane basin exceed the amowlt reserved

by the decree. The judgment entered is a f inal  adjudicat ion

of the water rights in the Chamokane Creek basin. The

quani t i f icat ion of  the Tr ibe's reserved r ights is based upon

Ehe amount necessary to i r r igate "aL1 the pract icably i r r igable

acreage on the reservat ion,"  and as such is designed to meet

the future as wel l  as the present needs of  the Tr ibe.

A r i z o n a  v .  C a l i f o r n i a ,  3 7 3  U . S .  5 4 6 ,  5 0 0  ( 1 9 6 3 ) .  H o w e v e r ,

the Court  wi l l  retain jur isdict ion as was done in Ar izona v.

C a l i f o r n i a ,  3 7 3  U . S .  3 4 0 ,  3 5 3  ( L 9 6 4 ) .  S u c h  r e t e n t i o n  o f

jur isdict ion permits the Tr ibe to apply for  a modif icat ion

of the judgment on showing of a substantial change in circum-

stances, unant ic ipated in the Court 's  quant i f icat ion herein,

resulting in a need for water greater than the arnount

reserved for future needs.

B . The Sta te 's  Exerc ise  o f  Jur isd ic t ion  Over
Rights Within the Basin

The plaint i f fs also argue that vrater wi th in the

Chamokane basin is over-appropr iated, and on this basis seek

to enjoin the state f rom issuing addi t ional  cert i f icates or

permits or accept ing addi t ional  appl icat ions for  use of

r^7ater on lands within the basin. The Court denies this

rel ief .  Al though i t  present ly appears that  the water f rom

the Chamokane basin may be over-appropriated in l ight of

th is adjudicat ion,  and thus that the State may be creat ing

false hopes for persons permit ted to apPly for  water,  the

chal lenged state act ions wi l l  not  cause i r reparable harm to

the part ies to th is l i t igat ion.  Any such future appl icat ions,

A .

- 1 5
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permits or cert i f icates are subject  to exist ing r ights and

thus have no effect upon the herein adjudicated water rights

o f  the  par t ies .

C. Appointment of  a Water Master

Plaint i f fs also seek appointment of  a Water Master

to assure that l^7ater is used in a manner consistent with the

judgment to be entered herein. The Court f inds that appoint-

ment of  such a Master is appropr iate and necessary,  and

therefore grants th is rel ief .  Provis ions relat ing to appoint

ment of a Master and the po\^rers and duties of the Master are

l i s ted  be1ow.

This memorandum decision incorporates the Court's

f ind ings  and conc lus ions  pursuant  to  F .R.C.P.  52(a) .

Plaint i f fs shal l  prepare a judgment in accordance

with th is opinion and submit  i t  to the Court  wi th in 20 days.

The judgment shall incorporate the following general pro-

vis ions in addi t ion to other appropr iate provis ions:

1-.  Water for  i r r igat ion may be used at  any t ime,

unless restr icted by a state cert i f icate or permit  uPon

which the water rights are based, provided that the amount

applied to the land during any calendar year shall not

exceed the amount herein awarded to that land.

2 . Water for domestic use is not included within

as it is de minimus and should always bethe judgment,

ava i lab le .

3. In any case where water is obtained from two

or more sources, the aggregate of the combined vTaters from

such sources which may be used shall not exceed the amount

permit ted for  such use as herein determined.

4.  The part ies shal l  prompt ly confer and at tempt

to agree upon select ion of  a Water Master,  and shaLl  nogi fy

the Court  prompt ly i f  agreement is obtained. I f  the part ies

-  1 6
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i
ii
il

ll

[J 
are r :nable to agree to a select ion,  each party shal l  submit

i l 
to the Court within 20 days of rhe dare of rhe judgmenr nor

ll more than three proposed names with accompanying background
i I

l l  infornation. The Court wil l then appoint a Water Master to

carry out and enforce the foregoing provisions and the

instruct ions and orders of  the Court .  I f  any proper orders,

rules,  or  d i rect ions of  such Water Master,  made in accordance

with and for the enforcement of the judgment, are disobeyed

or disregarded, the Water Master is hereby empowered and

author ized to cut  of f  the water of  owners or water users so

disobeying or disregarding such proper orders,  ru les or

direct ions,  and the Water Master shal l  prompt ly report  to

the Court the said action and the circumstances leading

thereto and connected therewith. The parties rnay submit

within 20 days proposed terms of employrlent of said Water

Master, along with terms for the payurent of expenses and

compensat ion of  the Water Master.

5.  Whenever the necessi . t ies of  the s i tuat ion

appear to the Water Master to so require, the Master utay

require the owners of the water rights adjudged herein to

install and properly maintain at their own exPense a reliable,

sufficient measuring device whereby the water diverted or

pr.rmped may be properly regulated and correctly measured.

5.  The Master may require instal lat ion of  devices

to measure and record water temperature below the falls in

order to regulate water diversions in accordance with this

judgment. The cost of making such measurements shall be part

of the expenses of the water Master and shaLl- be borne by

the parties in the same fashion as other exPenses of the

Master .

7.  The quant i t ies of  water permit ted to be

diverted or pumped pursuant to the priorit ies herein estab-

- 1 7 -
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l ished are subject  to the obl igat ions of  said owners to

divert and use water only at such times as needed and only

in such amounts as may be required under a reasonable,

economical  and benef ic ia l  use.

8.  Persons whose r ights are adjudicated hereby,

the i r  successors  o r  ass igns ,  sha l l  be  en t i t led  to  change,  in

the manner provided by law, the point of diversion and the

place, means, manner or purpose of  use of  the waters to

which they are so ent i t led or any part  thereof,  so far  as

they may do so without injury to the rights of other Persons

whose r ights are f ixed herein.

9. Whenever any Person or party is not receiving

the amount of water to which he is entit led under this

judgment,  the Water Master shal l ,  upon request,  regulate the

necessary headgates,  d i tches and other works ( including

pumps) used for the diversion and appl icat ion of  such waters

so as to apportion the same as herein provided, and for that

purpose may enter upon the lands of any and all persons

having rights adjudicated herein.

10. The part ies,  Persons, and corPorat ions herein-

beforenamed, and all persons claiming by, through or under

them and their successors, are hereby forever enjoined and

y'estrained from asserting or claiming any rights in or to

the waters of  Chamokane Creek, i ts t r ibutar ies,  or  i ts

groundwater basin,  except the r ights speci f ied,  determined,

and al lowed herein;  and each and al l -  of  said part ies,  Persons

and corpoxat ions,  and al l  persons claiming by,  through or

under them, are hereby perpetually restrained and enjoined

from diverting, taking or interfering in any way with the

waters of Chamokane Creek or its tributaries or with its

groundwater basin so as to Prevent or interfere in any

manner with the diversion, use and enjoyment of the waters

- 1 8
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of any of  the other persons or part ies as al lowed or adjudi-

cated herein,  having due regard to the relat ive pr ior i t ies

herein set  for th;  and each of  said part ies and persons is

hereby enjoined and restrained from ever taking, divert i rg,

using or claiming any of the r^rater so decreed, in any manner

or at any time so as to interfere in any way with the prior

r ights of  any other persons or part ies having pr ior  r ights

under th is judgment,  as herein set  for th,  unt i l  such person

or part ies having pr ior  r ights have received for their

several uses the waters hereby allowed and adjudged to them.

11. The several  part ies to th is sui t  shal l  pay

and bear their  own costs.

L2. The Court  retains jur isdict ion of  th is sui t

for the purpose of any order or modification of the judgment

that may be deemed proper in relat ion to the subject  matter in

controversy.

D0NE BY THE COURT rhis _ : day of ..1- , 1979.
\ . \

t \  
,
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