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SUPERSEDING TRUST WATER RIGHT AGREEMENT 
 
 
 This Trust Water Right Agreement (“Agreement”) is entered into by and between the 
State of Washington, Department of Ecology (“Ecology”), and Northland Resources, LLC, a 
Washington limited liability company doing business as Sapphire Skies (“Sapphire Skies”), each 
of which are also referred to individually as a “Party” and collectively as “Parties”, pursuant to 
Chapters 90.38 and 90.42 RCW.  This Agreement supersedes the Trust Water Agreement 
between the parties dated May 13, 2010, and as amended on June 2, 2010, July 2, 2010, and 
April 8, 2011.  
 

RECITALS 
 

A. Ecology is the trustee of the Yakima River Basin Trust Water Rights Program as 
authorized under Chapter 90.38 RCW (the “Trust”). 
 

B. Sapphire Skies manages several LLCs, which are collectively referred to as 
“Sapphire Skies” for the purposes of this Agreement.   
 

C. Sapphire Skies has filed applications with Ecology to place certain water rights 
into the Trust for purposes of enhancing instream flows and providing mitigation water to offset 
and allow for permitting of new water rights to be used for any lawful purpose within the 
Yakima River basin.  Ecology has accepted these applications, completed its analysis of the 
extent and validity of the water rights, and the consumptive portion of the water rights.  Ecology 
has approved these applications for instream flow purposes and water banking (“Instream Flow 
Water Rights”), which are attached under Attachment A, and are more particularly described as: 

 
1. Acquavella Court Claim No. 02223; Trust Water Right No. CS4-

02223CTCLsb2@1 (“Pasco Right”). 
 

2. Acquavella Court Claim No. 02222; Trust Water Right No. CS4-
01676(B)CTCL@1 (“Newton Right”). 

 
3. Acquavella Court Claim No. 00365; Trust Water Right No. CS4-

00365CTCLsb5 (“Henshaw Right”). 
 

D. Subject to the terms of this Agreement and the applications, Ecology confirms 
that it is willing, able, and authorized to hold the Instream Flow Water Rights in the Trust as 
provided for herein. 
 

AGREEMENT 
 
 In consideration of the foregoing, and the mutual covenants and undertakings as 
hereinafter set forth, and other good and valuable consideration, the receipt of which is hereby 
acknowledged, the Parties hereto hereby agree as follows: 
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 A. The purpose of this Agreement and the primary reason Sapphire Skies is willing 
to place the Instream Flow Water Rights into the Trust is to provide senior water rights as off-
setting mitigation that will allow Sapphire Skies and third parties to apply for and receive new 
ground water withdrawal or surface water diversionary permits or water budget neutral 
determination within the Yakima River basin, particularly within Kittitas County.  These new 
water rights will be mitigated by way of a permanent designation of such portion of Instream 
Flow Water Rights as reasonably required to ensure no impairment to TWSA or other water 
rights; provided, however, that any portion of such mitigation may also be provided by other 
means.   
 
 B. This Agreement shall be effective upon its mutual execution of the parties.  The 
term of this Agreement shall then be for so long as any portion of the Instream Flow Water 
Rights remains in the Trust (the “Term”). 
 
 C. Definitions 
 
  1. “Dedicated Rights” means the designation of the Instream Flow Water 
Rights identified in paragraph C to serve as mitigation for the permits and permit applications in 
paragraphs E and F.  
 
  2. “Committed Rights” means those Dedicated Rights that are designated by 
Sapphire Skies to offset the new Water Rights as the new Water Rights are developed, and the 
Dedicated Rights have transferred by deed to Ecology. 
 
  3. “Uncommitted Rights” means the portion of the Dedicated Rights no 
longer required to be Committed Rights as mitigation for the permits and permit applications in 
paragraphs E and F, and a commensurate reduction or surrender of equivalent permitted amounts 
Dedicated under the applications and permits in paragraphs E and F is completed.  
 
 D. The Trust is deemed to have commenced by transfer by deed to the Trust of a 
portion of the Instream Flow Water Rights, which deeds are attached, Attachment B, and as more 
particularly described as: 
 

1. 101 afy - the Pasco Right. 
 
2. 70.495 afy of the Newton Right. 
 
3. 20.9 afy of the Henshaw Right. 

 
The Instream Flow Water Rights not deeded to the Trust at the time of signing the 

Agreement will be transferred by deed as provided in paragraph I.  No portion of the Instream 
Flow Water Rights may be Committed to the development of the Water Rights in paragraphs F 
and G and Third Party Sales as provided in Paragraph J below unless and until the Instream Flow 
Water Rights are deeded to the Trust and a commensurate reduction or surrender of equivalent 
permitted amounts Dedicated under the applications and permits in paragraphs E and F is 
completed. 
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E. Sapphire Skies has filed applications for new water rights utilizing a portion of 

the Instream Flow Water Rights to offset the impacts of the new withdrawals proposed.  These 
applications are as follows: 

 
  G4-35246 - Fircrest 
  G4-35247 - Flatwater 
  G4-35248 - Forest Ridge 
  G4-35249 - Little Creek 
  G4-35250 - Woods and Steele 
  G4-35251 - Meadow Springs 
  G4-35273 - City Heights 
  R4-35364 - Henshaw Reservoir 
  S4-35365 - Green Canyon (Diversion) 
  S4-35366 - Green Canyon (Secondary) 
  G4-35448 - Pine View (WBN) 
  G4-35449 - Pine View (WBN) 

 G4-35450 - Pine View (WBN) 
 G4-35451 - Pine View (WBN) 
 G4-35294 - Timber Ridge (MC Ten) 

 
 F. Ecology has approved the applications for the new water rights (“Water Rights”) 
that are conditioned and intended to be offset with the Instream Flow Water Rights for: 
 
  G4-35247 - Flatwater 
  G4-35248 - Forest Ridge 
  G4-35250 - Woods and Steele 
  G4-35251 - Meadow Springs 
  G4-35273(A) - City Heights 
  G4-35273(B) - Meadow Ridge 

G4-35273(C) - Ponderosa Pines 
  R4-35364 - Henshaw Reservoir 
  G4-35448 - Pine View (WBN) 
  G4-35449 - Pine View (WBN) 

G4-35450 - Pine View (WBN) 
 G4-35451 - Pine View (WBN) 
 G4-35294 - Timber Ridge (MC Ten) 

 
 The consumptive use of Instream Flow Water Rights as set out in Attachment C are 
available to be dedicated and committed to the Water Rights as provided in the Water Right 
Decisions. 
 
 G. Ecology shall timely process the remaining applications G4-35246 - Fircrest, S4-
35365 - Green Canyon (Reservoir Diversion), and S4-35366 - Green Canyon (Reservoir 
Secondary) (“Applications”) utilizing such portion of the Instream Flow Water rights as 
reasonably needed to offset the new withdrawals. 
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H. Commitment of Dedicated Instream Flow Water Rights 

 
At such time that Ecology approves an Application, Sapphire Skies shall Dedicate 

Instream Flow Water Rights to offset the impacts of the Application if approved.   
 
 I. Committed and Uncommitted Instream Flow Water Rights 
 

1.  Sapphire Skies shall retain the right and control of the Dedicated Rights 
for the purpose of determining when and in what quantity the Dedicated Rights for a new Water 
Right will be committed, as Committed Rights, to offset the new Water Rights as the new Water 
Rights are developed.  Sapphire Skies shall provide notice to Ecology of the Dedicated Rights to 
be committed as mitigation for incremental development the new Water Rights. 
 

2. Uncommitted Rights may be used for Third Party Agreements as 
described in Paragraph J below. 

 
3. If at the time of completion, Committed Rights are not necessary to 

mitigate or offset the actual consumptive use under any of the Water Rights in paragraphs E and 
F , the remaining available unnecessary portion of the Committed Instream Flow Water Rights 
shall be available for Third Party Agreements as described in Paragraph J below.  
 

4. The new Water Rights are conditioned upon Ecology approval of a storage 
plan for the non-irrigation mitigation.  To comply with this term and provide water to offset 
winter impacts from the new Water Rights, at the time Sapphire Skies commits Dedicated Rights 
under I.1, Ecology may, in lieu of requiring Sapphire Skies to provide mitigation storage under 
Water Right No. R4-35364, assign a portion of the Committed Rights to the Bureau-Ecology 
Storage and Exchange Contract. Such an assignment will be determined by Ecology under its 
authority provided in terms of the Exchange Contract.  If Ecology determines it to be consistent 
with terms of the Exchange Contract, Ecology may also reassign any Committed Rights assigned 
to the Bureau-Ecology Exchange to projects under Third Party Agreements described in 
Paragraph J below if a portion or all of the Committed Rights are not necessary to mitigate or 
offset the actual consumptive use at the time of completion of the project. 

 
5. Sapphire Skies agrees to pay costs or fees associated with Ecology’s 

assignment of a portion of the Trust Water Rights to the Bureau-Ecology Storage and Exchange 
Contract. 
 

6. If Sapphire Skies elects to assign Water Right No. G4-35273 for the City 
Heights Project to the City of Cle Elum, it may file such assignments in increments consistent 
with the development phases of the Project. Instream Flow Water Rights will be committed with 
the assignments for the development phases of the Project and may be exercised and managed by 
the City within its portfolio of water rights, including the authority to fully exercise Water Right 
No. G4-35273 during the irrigation season.  
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J. Third Party Sales 
 

The process for Sapphire Skies’ sale of any uncommitted water in Trust to third parties, 
and the corresponding issuance of mitigated permits or water budget neutrality determinations by 
Ecology, shall be as follows: 
 

1. Sapphire Skies will propose or enter into a contract with a third party to 
provide a portion of the water in Trust as mitigation on such terms consistent with this 
Agreement as Sapphire Skies may elect, Sapphire Skies or such third party shall make 
applications to Ecology (or, if appropriate, to a Water Conservancy Board) for a water budget 
neutrality determination or to appropriate surface or ground water at the desired location and for 
the intended use and quantities, together with all regularly required supporting information (each, 
hereinafter a “New Application”).  As part of the New Application, Ecology will assist in 
designating the specific quantity of the water in Trust as required to offset the consumptive loss 
associated with the uses described on the New Application. 
 

2. Ecology will process the New Application in accordance with applicable 
law, utilizing such portion of the water in Trust which is reasonably necessary to offset the 
impacts of such new withdrawal. 
 

3. If necessary or appropriate, Ecology will complete a Water Transfer 
Working Group (“WTWG”) project description and will present it to the WTWG.  Ecology, in 
consultation with the U.S. Bureau of Reclamation, will determine if some or all of the water that 
Sapphire Skies or the third patty applicant designates would be assigned to the Reclamation-
Ecology storage and delivery exchange contract (“Reclamation-Ecology Exchange Contract”). 
 

4. Ecology will investigate the New Application and recommend issuance or 
denial of a permit or a determination of water budget neutrality based on applicable policy, rules, 
and law.  Ecology's review of New Application shall also include the following considerations: 
 

 a. In order to develop and confirm performance standards as set forth 
in any respective report of examination or determination of water budget neutrality, Ecology and 
such third party shall provide information to reasonably show or estimate, as the case maybe, 
that the consumptive uses of the proposed project, when offset by the mitigation water allocated 
from the Trust and any other proposed mitigation measures, do not increase the consumptive use 
of water. 
 

 b. With regard to domestic uses and so long as withdrawals are 
metered to users; and the subject project is, or will be made, subject to covenants, conditions, and 
restrictions which impose water use restrictions for both inside and outside purposes which will 
be recorded against the project; and reasonable water use enforcement provisions are provided; 
and return flows are provided for through an approved septic or other waste treatment facility 
reasonably designed to infiltrate treated water in the general area from which it is being 
withdrawn, the allocation of Trust water for mitigation shall be at a rate of not more than 0.392 
acre-feet (350 gallons per day on a year round basis) per equivalent residential unit (“ERU”), or 
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such greater amount as required by the Kittitas County Department of Health for serving a 
residential dwelling. 
 

 c.  Ecology's permit or determination of water budget neutrality 
relative to a New Application will specify the conditions and limitations on the use of water in a 
manner consistent with the water held in the Yakima Pilot Water Bank as mitigation.  Conditions 
relating to measuring and reporting water use and for reimbursement of any Ecology costs to 
administer the Reclamation-Ecology Exchange Contract will also be included in the permit. 
 

 d. If issued, Ecology’s permit or determination of water budget 
neutrality relative to a New Application will specify the conditions and limitations on the use of 
water in a manner consistent with the water held in the Yakima Water Bank as mitigation. 
 

 e. If all or a portion of the water is deemed adequate to fully mitigate 
a New Application, then the third patty, upon receipt of final approval from Kittitas County of its 
land use applications for development of the real property that is the intended place and purpose 
of use of the New Application, and exhaustion of all applicable appeal periods thereof, the third 
party applicant (beneficiary of the water) shall execute such documentation as necessary to 
irrevocably and perpetually commit the water to Trust for purposes of offsetting the New 
Application. 
 

5. If Ecology intends to issue an ROE for a New Application, it will publish 
the draft ROE on its Internet site.  If Ecology intends to issue a determination of water budget 
neutrality, it shall notify Sapphire Skies.  If the form and substance of the draft ROE or water 
budget neutrality determination is acceptable to Sapphire Skies or the third party, Sapphire Skies 
or the third party applicant promptly shall cause an escrow to be opened for such transaction at 
the Escrow Agent.  All escrow costs shall be borne by Sapphire Skies, or as otherwise set forth in 
the written escrow instructions or sale agreement between Sapphire Skies and the third party.  
Sapphire Skies and any third party having the right to do so under an agreement with Sapphire 
Skies, may, at any time prior to closing of escrow and without cause or penalty, withdraw the 
New Application or otherwise prevent any allocation of any portion of the water to such 
transaction. 
 
 K. Management of Trust Water 
 

During the Term and in its capacity as a fiduciary, Ecology: 
 

  1. Shall hold and manage the water in trust pursuant to chapter 90.38 RCW 
and this Agreement as a part of the total water supply available (“TWSA”) in the Yakima River.  
Ecology shall take no position and make no assertions that the quantities and beneficial use of 
the water is other than as stated in the Reports of Examination for Trust Water Right No. CS4-
02223CTCLsb2@1 (“Pasco Right”); Trust Water Right No. CS4-01676(B)CTCL@1 (“Newton 
Right”); Trust Water Right No. CS4-00365CTCLsb5 (“Henshaw Right”), and this representation 
shall also apply to any water removed from the Trust; 
 



SUPERSEDING TRUST WATER RIGHT AGREEMENT - 7 

  2. Shall, in addition to the protections against relinquishment in RCW 
90.14.140(2)(h), at all times during the Term manage, maintain, preserve and protect for the 
benefit of Sapphire Skies and its successors, designees and assigns all aspects and attributes of 
the water, including, but not limited to, the priority date, the total diversionary right, 
instantaneous quantity, and annual consumptive quantity from impairment, challenges, claims 
and relinquishment; 
 
  3. Shall, as expeditiously as reasonable, process the applications described in 
Paragraph E above, and any New Application where all or a portion of the water is proposed as 
mitigation and shall take all steps necessary to comply with any restrictions imposed by other 
agreements to which Ecology may be subject, including, but not limited to memorandums of 
agreement and groundwater moratoriums or subsequently enacted water right processing rules; 
and 
 

4. Shall not assess or charge Sapphire Skies any costs or fees for maintaining 
the water in the Trust.  The foregoing shall not be construed to prohibit Ecology from charging:  
its regular, published costs and fees for water right applications, transfers and investigations; 
costs attributable to assignment of a portion of the water to Ecology’s USBR contract for storage 
and exchange contract; and fees associated with assignment of water in the Trust to offset 
impacts associated with the new Water Rights and the applications. 
 

5.  May, following required consultation, assign some or all of the committed 
Trust Water Rights to Bureau-Ecology Storage and Exchange Contract. 
 

L. Water Budget Neutral Projects 
 

1. Ecology will make determinations on requests for water budget neutral 
projects only after making the following findings as provided under the emergency rule, chapter 
173-539A WAC: 
 

a. Sapphire Skies shall demonstrate that each request for water 
budget neutral determination complies with the definition of “group use” which includes use of 
the ground water permit exemption for all parcels that are proximate and based on common 
ownership.  Sapphire Skies shall determine whether an applicant for which it proposes to assign 
mitigation credits holds any legal or equitable interest in any proximate parcels.   
 

b. Sapphire Skies must identify the Mitigation Credits required to 
offset the consumptive use associated with the water budget neutral projects and serve as 
mitigation for impacts to TWSA.  
 

c. The determinations for the water budget neutral projects will be 
based on a maximum standard of 350 gallons per day (“gpd”) per connection for indoor water 
use;1 provided that if Ecology issues such determinations, this allocation of 350 gpd will be 

                                                
1 The 350 gpd per connection represents an allocation of 70 or 105 gpd per connection consumptive water use based 
on the 20% consumptive use for a sanitary sewer system and 30% consumptive use for residential septic system, 
respectively, under WAC 173-539A-050(3). 



SUPERSEDING TRUST WATER RIGHT AGREEMENT - 8 

reduced and the commitment of Mitigation Credits in the Exchange may be credited back to 
Sapphire Skies based upon the following: 
 

i. Ecology determines in rule, policy, or in any decision a 
standard lower than the 350 gpd/connection for calculating the average indoor water use is 
applicable to single-family residences. 
 

ii. Sapphire Skies may provide Ecology with three years of 
monitoring data of indoor water use for the purpose of showing that the actual average water 
used indoor is less than a 350 average gpd.  Monthly indoor water use will be calculated based 
on the average of the monthly total water use during the non-irrigation season period of 
November – March.  Sapphire Skies shall provide the data based on monthly total water use 
consumption.   
 

d. Unless Sapphire Skies accepts as permanent a new standard 
adopted by Ecology under subparagraph 1.c.i above, the standard for the water budget neutral 
projects shall be the actual average gallons per day used based on the monitoring data.  
Mitigation Credits from the Exchange will be credited back to Sapphire Skies based on the 
difference between the consumptive use of indoor water use calculated at 105 gpd/connection 
and the consumptive average water use calculated based on the monitoring and data collection.  
 

L. Notice Provisions 
 

All notices required pursuant to this Agreement shall be sent or hand delivered to the 
following, with evidence of delivery provided: 
 
 To Sapphire Skies: Sapphire Skies 
  Attn:  David Blanchard 
  206 W. 1st St. 
  Cle Elum, WA  98922 
 
  With a copy to: 
 
  Tom McDonald 
  Cascadia Law Group PLLC 
  606 Columbia Street NW, Suite 212 
  Olympia, WA  98501 
 
 To Ecology: Department of Ecology 
  Attn:  _________________ 
  15 W. Yakima Ave., Suite 200 
  Yakima, WA  98902-3452 
 



DATED this l 

STA TE OF WASHING TON 
DEPARTMENT OF ECOLOGY 

.-
Jc;i,.. ~O(., ~ l 'l... 

day o:f:Bcccmbc1':"'Z&H . 

SAPPHIRE SKlES 
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°Z.o' """-' 
DA TED this __ day of Doo0mbe'r,-W-1+ 

ST A TE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 
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THIRD AMENDMENT TO TRUST WATER RIGHT AGREEMENT 

This Third Amendment to the Tmst Water Right Agreement ("Third 
Amendment") is entered into by and between the State of Washington, Department of 
Ecology ("Ecology") and Northland Resources, LLC, a Washington limited liability 
company doing business as Sapphire Skies ("Sapphire Skies"), each of which are also 
referred to individually as a "Party" and collectively as "Pa1iies", pursuant to Chapters 
90.38 and 90.42 RCW. 

RECITALS 

A. The Parties entered into the Trust Water Right Agreement ("Agreement") 
on or about May 14, 2010, a First Amendment to Trust Water Right Agreement ("First 
Amendment") on or about June 2, 2010, and a Second Amendment to Trust Water Right 
Agreement ("Second Amendment") on or about July 2, 2010. 

B. The Agreement includes a description and process for $lOring water during 
the irrigation season for mitigation required for year round water use authorized under the 
new Water right permits. See the Agreement, Section B Storage. Paragraph B.3. 
provides: Storage shall be released during the "wimer" mitigation period for mitigation 
of the consumptive use of the Water rights in the winter (wimer defined as October 1 to 
April]). Storage shall also be available for release in August and September if 
necessmy when the U.S. Bureau of Reclamation is releasing water ("post reservoir 
colllrol") and Mitigation Credits are not available. 

C. In Attachment B to the Agreement, as amended in the First Amendment to 
the Agreement, the pending applications for new Water Rights and Water Budget Neutral 
(WEN) projects are listed. Ecology has now: 

1. Incorporated WEN projects for Cooper Pass, LLC (Ponderosa 
Pines) and Northland Investments Inc. (Meadow Ridge) into 
Application 04-35273 (City Heights). 

2. Approved all the appliCations for listed Water Rights except for 
04-35249 (Little Creek), 

3. Approved the WBN project for MC Ten, LLC (Timber Heights) 
with winter mitiga:tion provided by authorizing transfer of 
mitigation credits under the Sapphire Skies Water Exchange for 
the Bureau and Ecology Exchange contract. 

D. The approvals for the Water Right Applications described below provide 
that storage will be necessary for winter mitigation prior to the actual use of water under 
the Water Right, Without specifying the source of the storage. 
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E. The Parties desire to more specifically provide the storage options for 
these selected Water Rights. 

F. The Agreement provides that the Parties may amend the Agreement upon 
agreement of both Parties in writing. 

AMENDMENT 

In consideration of the Recitals above which are incorporated into this Third 
Amendment, and in consideration of mutual covenants set forth herein, the Parties agree 
as follows: 

1. The terms of the Agreement, First Amendment, and Second Amendment 
remain binding on the Parties. To the extent there is any conflict between or among the 
Agreement, the First Amendment, the Second Amendment, and this Third Amendment, 
the terms of the Third Amendment shall prevail. 

2. As provided in.Section 4 of the Agreement, Sapphire Skies is planning to 
construct two mitigation storage facilities as mitigation for new Water Rights as follows: 

a. Henshaw Lake at the Flatwater development, located on the north 
side of the Yakima River near the City of Cle Elum. This wiU be a 
100 acre foot reservoir for recreation and lllitigation. This 
reservoir is authorized under the Report of Examination approving 
reservoir perlllit application No. R4-35364. See Repmt of 
Examination, Attachment A to this Third Amendment. 

b. The Meadow Springs pond is being constructed at the Meadow 
Springs development under G4"35251, in the NE1!4NW 1/4 of 
Section 12, Township 19 Nm1h, Range 14 East Willamette 
Meridian. The lllitigation use of the pond is for storage of water 
available during the irrigation season from the Sapphire Skies 
Water Exchange Trust Water Right CS4-02223CTCL. This pond 
does not meet the threshold of 10 acre feet of storage for a 
reservoir permit. The water will be diverted from authorized 
sources and stored and released for the authorized mitigation 
pmposes under the Trust Water Right CS4-02223CTCL. See 
Meadow Springs Mitigation Pond Specifications and Drawings in 
Attachment B to this Third Amendment. 

3. The operation and relationship of these storage facilities in regard to the 
ct\JTent Water Rights is to allow flexibility with the timing of the developments with 
approved Water Rights and have any water use lllitigated to be water budget neutral and 
not impact Total Water supply Available. As provided in Attachment B to this Third 
Amendment, the Meadow Springs pond will provide mitigation storage and release for 
the first !50 residential units developed under water right authorizations G4-35247 
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(Flatwater), G4-35248 (Forest Ridge), G4-35250 (Woods and Steele), G4-35251 
(Meadow Springs), and G4-35273 (Meadow Ridge and Ponderosa Pines, but excluding 
City Heights). When additional mitigation storage under Henshaw Lake at the Flatwater 
development is constructed and put into operation, the Meadow Springs pond will be 
used for mitigation of out-of-season impacts from 150 residential units to be served under 
G4-35250 (Woods and Steele) and G4-35251 (Meadow Springs). At that time, 
initigation storage and release for existing and future build out of the other projects listed 
above will then be provided by Henshaw Lake. 

DATEDthis4dayof fl14heil 

STATE OFWASHINGTON 
DEPARTMENT OF ECOLOGY 

'2011. 

.,~gt..i_ c. }~~c·'~--A----
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ATTACHMENT B 

MEADOW SPRINGS MITIGATION POND 

Sapphire Skies, LLC is constmcting a mitigation storage pond to be located at the 
Meadow Sptings development, ii1 the NE1/4NW114 of Section 12, Township 19 North, 
Range 14 East Willamette Meridian. The mitigation use of the plamted pond is for 
storage of water available during the irrigation season from the Sapphire Skies Water 
Exchange (SSWE) for subsequent release back to the Yakima River system as mitigation 
for out-of-season impacts of new year-round water 1ights for domestic uses. 
Consumptive use of the new water rights for dome$tic use and the water to be diverted 
and stored in the pond will be mitigated by consumptive use credits held in the SSWE, 
and will not impact total water snpply available in the Yakima River. 

Projects to be Mitigated using the Meadow Springs Pond 

Initially, the pond will provide mitigation storage and release for the frr8t 150 residential 
units developed underwater right authorizations G4-35247 (Flatwater), G4-35248 (Forest 
Ridge), G4-35250 (Woods and Steele), G4-35251 (Meadow Sptings), and G4-3~273 
(Meadow Ridge and Ponderosa Pilles, but excluding City Heights). Construction of an 
additional mitigation storage reservoir ("Henshaw Lake") is plmed at the Flatwater site 
located on the north side of the Yakima River near the City ofCle Elum. Once additional 
mitigation storage at the Flatwater development is constmcted and put into operation, the 
Meadow Springs pond will be used for mitigation of out-of-season impacts from 150 
reSidential units to be served under G4-35250 (Woods and Steele) and G4-35251 
(Meadow Springs). At that time, mitigation storage and release for existing and future 
build out of the other projects listed above will then be provided by Henshaw Lake. 

Mitigation storage for an additional four residential units at Meadow Springs will be 
provided through the Bureau of Reclamation storage and exchange contract with 
Ecology. Use of the storage and exchange contract for these four units will continue after 
constmction of Henshaw Lake and will not rely on the pond at Meadow Splings. 

Pond Design and Operation 

The pond will be approximately 1 acre in area, with total storage of about 5.3 acre-feet. 
This storage is sufficient to provide out-of-season (October through April) mitigation for 
a.t least 150 residential units, based on the consumptive water use calculations in the 
Reports of Examination for the projects listed above. To minimize capture of 
groundwater or leakage of stored water the pond will be lined with either a geomembrane 
pr bentonite liner. The design drawing is attached. 

The pond will be located on property that \Vas historically irrigated using water diverted 
from a spling tributru.y to Spex Arth Creek, which in tnrn flows to the Yakima River. 
The purpose of use of the irrigation water right (Acquavella Court Claim No. 02223) was 
changed to instream flow and water banking and is one of the water rights complising ·the 
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SSWE. The use of the pond will not change these purposes. The source of water stored 
in the pond will be either from an existing well, previously approved as an additional 
point of withdrawal to Comt Claim No. 02223, or the original spting source, previously 
authorized as a source for the mitigation and water banking. Water will either be piped 
directly fi·om the well to the pond, or conveyed from the spring to near the pond using the 
histot·ical irrigation ditch, where it will be pumped into the pond for storage. 

Water for storage will be divetted to the pond each year from May to September, when 
mitigation credits are available in the SSWE. Stored water will be released from October 
through April when mitigation credits are not available in the SSWE. Water :from the 
pond will be released to the historical liTigation ditch, which flows to Spex Arth Creek 
and theY akima River. Mitigation· release quantities will be detem1ined each year based 
on the n=ber of residential units relying on the pond at Meadow Springs. 
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RECEiVED 

.1111 · 1 5 Z010 
SECOND AMENDMENT TO TRUST WATER RIGHT AGREEMEN~ 

. el ,UII/.!£1/f OHCOLOGY. ct:lfl~t REG!ONA!. OfHCE 

This Second Amendment to the Trust Water Right Agreement ("Second 
Amendment'') is entered into by and between the State of Washington, Depatiment of 
Ecology ("Ecology") and Northland Resources, LLC, a Washington limited liability 
company doing business as Sapphire Skies ("Sapphire Skies~'), each of which are also 
referred to individually as a "Party" and collectively as "Parties", pursuant to Chapters 
90.38 and 90.42 RCW. 

RECITALS 

A. The Partjes entered into the Trust Water Right Agreement ("Agreement") 
on or about May 14, 2010, and a First Amendment.To Trust Water Right Agreement 
("First Amendment") on o1· about June2, 2010. · 

· B. The Agreement includes a list and description of applications for permits 
and requests for. water budget neutral projects, collectively referred to· as applications. 
See Attachment B to the Agreement, as amended in the First Amendment. 

C. The Parties desire to more specifically provide for the process and 
elements of the requests for water budget neutral projects. 

E. The Agreement provides that the Parties may amend the Agreement upon 
. agreement ofboth Parties hrwriting. 

AMENDMENT 

In consideration of the mutual covenants set forth herein, the Parties agree as 
follows: · · 

1. Except as provided herein, the terms of the Agreement and First 
Amendment remain binding on the Parties. To the extent there is any conflict between 
the Agreement, the First Amendment and this Second Amendment, the terms of the 
Amendment shall prevail. 

2. The dete1minations for the water budget neutral projects will be based on a 
maximum standard of350 gallons per day ("gpd") per connection fm; indoox water use1

; 

provided that if Ecology issues such determinations, this allocation of350 gpd can be 
reduced and the commitment of mitigation credits in the Sapphire Skies Water Exchange 
can be credited back to Sapphire Skies based upon the following: 

1 The 350 gpd per connection represents an allocation of70 or I 05 gpd per connection consumptive water 
use based on the 20% consumptive use for a sanitary sewer system and 30% consumptive use for 
residential septic system, respectively, under WAC l73-539A-050(3). 
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a. Ecology determines in mle or policy a stan.dard other than the 350 
gpd/connection for calculating the average indoor water use 
applicable to single-family residences, and Sapphire Skies elects to 
use this new standard for water bu9get neutral projects that 
Ecology had prior to the new standard determined to be water 
budget neutral. 

b. Sapphire Skies provides Ecology with three years of monitoring 
data of indoor water use for the purpose of showing that the actual 
average indoor water use is less than a 350 average gpd for each of 
the recording periods specified in WAC 173-539A-070(3). If 
Sapphire Skies collects and submits water use data then the three 
years of monitoring shall commence wheri the first residential unit 
is occupied in any one of the water budget neutral projects listed in 
Attachment B, as may be amended in the future, for which a water 
budget neutral determination has been issued by Ecology. A water 
use monitoring plan shall be developed by Sapphire Skies and 
submitted to Ecology for approval prior to commencement of the 
monitoring program. 

3. Any new standard adopted under Paragraph 2.a above shall not apply 
retroactively to water budget neutral projects that Ecology has aheady determined to be 
water budget neutral unless Sapphire Skies chooses to apply that new standard. 

· Othe1wise, for all projects not under Paragraph 2.a above, the indoor water use shall be 
the actual average gallons per day used based on the monitoring data as defined in 2.b 
above, subject to Ecology approval. For projects aheady determined to be water budget 
ne1,1tral prior to any new standard under 2.a. above. if Sapphire Skies selects the new 
standard under 2.a. above, or Ecology approves the monitoring data submitted by 
Sapphire Skies under 2.b. above. the mitigation credits from the instream flow water 
rights recognized in the Sapphire Skies Water Exchange for these water budget neutral 
projects will be credited back to Sapphire Skies Water Exchange based on the difference 
between the consumptive use of indoor water use calculated at 105 gpd/connection and 
the consumptive water use calculated at either the new Ecology standard or the 
monitoring and data collection. 

DATEDthis 2~ dayof ;:f v') ,2010. 

STATE OF WASHINGTON SAPPHIRE SKIES 
DEPARTMENT OF ECOLOGY 

By:~dc.~ By=~~~-
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REV"l~sa ~~:'·'"' ""~~v~•vcO 

JUN 10 2010 
0£P.WMt'£ . 

, . ,I Of ECOI.Q6Y. CWT~1L BEGfONAl. OifJtE 

FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT 

This First Amendment to the Trust Watet: Right Agreement ("Amendment") is 
entered into by and between the State of Washington, Department Of Ecology 
("Ecology") and Northland Resources, LLC, a Washington limited liability company 
doing business as Sapphire Skies ("Sapphire Skies"), each of which are also referred to 
individually as a "Party" and collectively as "Parties", pursuant to Chapters 90.38 and 
90.42RCW. 

RECITALS 

A. The Parties entered into the Tmst Water Right Agreement ("Agreement") 
on or about May 14,2010. 

. . 
B. The Agreement includes a list and description of applications for permits 

and requests for water budget neutral projects, collectively referred to as applications. 
See Attachment B to the Agreement. 

C. Sapphire Skies desires to revise the list of allocations. 

D. The Parties desire to more specifically provide for the process and 
elements of the requests for water budget neutral projects. 

E. The Agreement provides that the Parties may amend the Agreement upon 
agreement of both Parties in writing. 

' AMENDMENT 

In consideration of the mutual covenants set forth herein, the Parties agree as 
follows: 

1. Except as provided herein, the terms of the Agreement remain binding on 
the Parties. To the extent there is any conflict between the Agreement and this 
Amendment, the terms of the Amendment shall prevail. 

2. Attachment B is amended by removing the following requests for the 
water budget neutral projects; 

a. Back Country Resources. LLC (for Evergreen Park development), 
which is now part ofWoods and Steele development under application no. G4-
35250. 

b. Misty Mountain LLC {for Tillman Heights development), which is 
now part of Fircrest development under application no. G4-35246. 
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c. Stuart Vista, LLC (for the Tillman 19 development), which is now 
part ofFircrest development under application no. G4_.-35246. 

3. Ecology will make dete11ninations on requests for water budget neutral 
projects only after making the following findings as.provided under the emergency rule, 
chapter 173-539A WAC: 

a. Each request complies with the definition of"Group use". 

b. Water Rights must be identified that would be placed into the trust 
water light program to offset the consumptive use associated with the water 
budget neutral projects and serve as mitigation for impacts to "total water supply 
available" ("TWSA"). 

c. The Water Rights as listed ·in Attachment A have been approved 
for change to instream flow and water banking and have been identified as water 
rights for the trust program to offset consumptive use for impacts to TWSA :fi:om 
new water rights. 

4. Determinations for water budget neutral projects will be issued but shall 
be only effective upon satisfaction of the following requirements: 

a. The identified water rights as provided in Paragraph 3.b are final 
decisions no longer subject to appeal. 

b. The Agreement is final no longer subject to appeal. 

c. The appropriate amount of the identified water right is conveyed to 
the state by deed and Ecology issues a Trust Water Right Certificate. See 
Paragraphs A.2.c. and A.2.d of the Agreement. 

d. Notices required unger RCW 90.42 w~e been completed. 

e. The storage of water for non-ir~~?ol~:/on mitigation shaH be 
completed in a reasonable period of time appre¥e& by Ecology, and shall be 
completed prior to actual use of water under the determination. See Paragraphs 
B.2 and B.3 of the Agreement. 

f. Nothing herein forecloses or limits Ecology to place additional 
conditions necessary to comply with the emergency rule. 

5. The Parties shall establish an escrow that s;hall be opened upon the mutual 
execution of this Amendment and its deposit in the escrow with the dctenuinations as 
provided in Paragraph 4. The escrow shall close in regard to each determination when 
the stated requirements in the respective detennination are fully satisfied> and th~reafter 
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the determination shall be released from escrow. Upon closing, the escrow agent shall 
record the deed and the Trust Water-Right Certificate with the Kittitas County Auditor. 

6. All other terms and conditions in the Agreement remain in full force and 
effect. 

DATED this lv..Lay of .3" u V\..(_ ,201Q. 

STATE OF WASHINGTON SAPPHIRE SKIES 
DEPARTMENT OF ECOLOGY 

B~tfftl J_ c_, ~{r.ey: --=--=r--~-
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AMENDED ATTACHMENT B 

[List of water right applications and requests for detenninatiim 
of water budget neutrality submitted to Department of Ecology] 

Applications for eight (8) ne~v ground water rights: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
Project Name: 
No. 

Misty Mountain LLC 
Fircrest 
G4-35246 
Appropriation of water fi:om a well or wells in the amount of250 
gallons per minute each year, 11 acre-feet per year for the purpose 
of continuous multiple domestic supply of a 27-unit residential 
devel9pment. The source of the proposed appropriation is located 
within the SE!4NW~ andNE~SW~ of Section 9, T. 19N., R. 15 
E.W.M., Kittitas County, Washington. 

Green Canyon LLC 
Flatwater 
04-35247 
Appropriation of water from a well or wells in the amount of250 

. gallons per minute each year, 11 acre-feet per year for the purpose 
of continuous multiple domestic supply of ai1 26-unit residential 
development. The source of the proposed appropriation is located 
within the SW~ of Section 30, T. 20 N., R. 16 E.W.M., Kittitas 
County, Washington. 

Iron Snowshoe, LLC 
Forest Ridge · 
04-35248 
Appropriation from a well or wells in the amount of250 gallons 
per minute, 75 acre-feet per year for the purpose of continuous 
multiple domestic supply of a 190-unit residential development. 
The source of the proposed appropriation is located withili the NY2, 
NY2SY2, and SWY-!SWY-1 of Section 24, T. 20 N., R. 15 E.W.M. and 
the SWY-1 ofScction30, T. 20 N., R. 16 E.W.M., Kittitas County, 
Washington. 

Cool Water LLC, Fortune Creek LLC, and Saddle Ridge LLC 
Little Creek 
04-35249 
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Description: 

Applicant: 
Project Name: 
No. 
Desc1iption: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 

Project Name: 
No. 
Description: 

Appropriation fi·om a well or wells in the amount of250 gallons 
per minute each year, 20 acre-feet per year for the ptu-pose of 
continuous multiple domestic supply of a 50-unit residential 
development. The source of the proposed appropriation is located 
within the NY2 and the NY2 NY2SE!4 of Section 33, T. 20 N., R. 14 
E.W.M., Kittitas County, Washington. 

Cool Water LLC and Fortune Creek LLC 
Woods and Steele 
G4-35250 
Appropriation from a well or wells in the amount of250 gallons 
per minute, 26 acre-f~et per year, for the purpose of continuous 
multiple domestic supply of a 65-unit residential development 
The source of the proposed appropriation is located within the 
SW!/4 of Section 7, T. 19 N., R. 15 E.W.M., Kittitas County, 
Washington. 

Meadow Springs LLC and Stuart Vista LLC 
Meadow Springs 
G4-35251 
Appropriation from a well or wells in the amount of250 gallons 
per minute each year, 53 acre-feet per year, for the purpose of 
continuous multiple domestic supply of a 135-unit residential 
development. The source of the proposed appropriation is located 
within the EY2 ofSectionl; AND the SY2SWY4 of Section 1; AND 
the NEY4NWY4 and NWY4NEY4 of Section 12; ALL in T. 19 N., R. 
14 E.W.M., Kittitas County, Washington. 

Green Canyon LLC, Cooper Pass LLC, and 
Highmark Resources LLC 
City Heights 
G4-35273 
Appropriation fi·om a well or wells in the amount of 1,200 gallons 
per minute each year, 269 acre-feet per year for the purpose of 
continuous multiple domestic supply of a 875-unit residential 
development. The sources of the proposed appropriation are 
located within the NWY4SWY4 ofSection24, the SW~SW~ of 
Section24s the SEY4 ofSection25, the NWY.. of Section 25, the 
NY2 of Section26, the NYz of Section 27, the NE~SEY.t of Section 
27, the SEY..SEY.. ofSection27, and the SW~SEY.. ofSection 30, 
all in T. 20 N., R. 15 E.W.M., and the SWY4 of Section 30, in T. 20 
N., R. 16 E.W.M., Kittitas County, Washington. 
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Three (3) requests for determination of water budget neutl'ality: 

Applicant: 
Project Name: 
Quantities: 

Applicant: 
Project-Name: 
Quantities: 

Applicant: 
Project Name: 
Quantities: 

MCTen,LLC 
Timber Heights 
Annual- 4.0 afy 
Consumptive- 2.4 afy 

Cooper Pass, LLC 
Ponderosa Pines 
Annual -4.0 afy 
Consumptive- 2.4 azy 

Northland Investments, Inc. 
Meadow Ridge 
Annual- 4. 7 afy 
Consumptive- 2.8 azy 
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TRUST WATER RIGHT AGREEMENT 

This Trust Water Agreement ("Agreement''}is e.~tered into by and between the State of 
Washington, Department of Ecology ("Ecologi') and Northland Resources, LLC a Washington 
lin:iited liability company. dqing busines~ as Sapphire Skies ("Sapphire Skies"), each of which are 
also refetred to individually as a "Party'' and collectively as "Parties", pursuant to Chapters 90.38 
and 90.42 RCW. 

RECITALS 

A. Sapphire Skies manages several LLCs, which collectively are referred to as 
"Sapphire Skies" for the purposes of this Agreement Sapphire Skies desires to create the 
"Sapphire Skies Water Exchange" ("the Exchange") by utilizing the State Trust Water Right 
Program ("TWRP") to change existing water rights that divert water from the Yakima River and 
its tributaries and have apriority date prior to t905 to instream flow and water banking. The 
Exchange will be defined as a bank of "Mitigation Credits" that will be determined by Ecology 
based ()11 the consumptive quantities in acre feet of the water rights changed through the TWRP. 

B. Sapphire Skies has filed applications to change existing water rights to instream 
flow and water banking for the Exchange, and may apply to change additional water rights in the 
future to be placed into the Exchange. These applications and approvals are listed and described 
in Attachment A, which list may from time to time. be amended with the consent ofboth Parties 
if and when additional applications are filed and approvals granted. 

C. The Exchange shall be available. to qffsetimpacts to senior water rights and to 
. comply with the rules and regulations ofEcology; includjng the protection of Total Water 

Supply Available ("TWSA") under chapter 173-S39A WAC fol' out ... of-priority water right 
permits and for requests for water budget neutral permit exempt ground water rights for domestic 
projects ("Water Rights"). 

D. Sapphire Skies has filed applications and requests with Ecology for Water Rights, 
which are listed and described in Attachment B, that may from ·time to time be amended with the 
consent of both Parties if and when additional applications are filed and any approvals granted. 

E. Sapphire Skies desires to have the water rights that are approved by Ecology for 
change for instream flows ap.d water banking purposes and placed into the Exchange ("Instrean1 
Flow Rights") to become effective as State Trust Water Rights and owned by the State at such 
time and for such quantity that water applied to actual beneficial use under the Water Rights. It 
is intended that a process be implemented for the Instream Flow Rights to become effective as 
State Trust Water Rights. In this process, Sapphire Skies will on a semi-annual basis notify 
Ecology in writing as to the quantity of water that will he applied to actual beneficial use under 
the Water Rights within six to twelve months of providing the notification, and with such 
notification include the neces~ documentation conveying the said Instream Flow Right, or 
portion thereof, to the State. Until the Instream Flow Rights or portion thereof become effective 
as a Trust Water Right, Sapphire Skies shall own and control the Instream Flow Rights and will 
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have the ability to assign and lease the Mitigation Credits as well as withdraw the Instream Flow 
Rights from the Exchange. · 

F.. Sapphire Skies arid Ecology desire to me!iiorialize the Exchange and provide for 
managein.e11t and placement of the Mitigation Credits in the Exchange as necessary to mitigate 
for the Water Rights; and to provide Ecology the authority to assign some or allofthe total 
quantity of the: Mitigation Credits to the Water Rights. · 

AGREEMENT 

In cmisideration of the mutual covenants set forth herein, the Parties agree as follows: 

A. Conveyance 

1. Applications Imve:beert filed to change the following water rights; that are 
mote fully described in Attachment A, to instreamflow and water banking tfirorigli the 

· TWRP for the Exchange, subject to the terms of this Agreement. At such time tha:t these 
water righfapplications are approved but prior to the rights becoming effective as State 
Trust Water Rights, they will be used for instream flow purposes and referred to as 
Instreain Flow Rights: 

a. Meadow Springs; LLC, the Pasco watet·right,Acquavel(a Court 
ClaimNo. 02223; Water Right Claim No.llSI60, as changed~ Application No. 
CS4-02223CTCL (KITI-05·05). 

b. Green Canyon LLC, the Newton water right, Acquave!la Court 
Claim No. 02222, Water right Claim No. 01676. See specific allocation a;1d 
aMilability of the Newton water as Exhibit 3 to Attachment A. 

c. Green Canyon LLC, the Henshaw water right, Acqita1,elia Court 
Claim No. 00365. 

The Newton water tight is under contract for purchase by Green Canyon 
LLC, and Newton has also signed the application:. The Henshaw water right is 
under contract for purchase by Green Canyon LLC, and Henshaw has also signed 
the application; 

2. Conditions of Conveyance 
L 

a. Ecology has detetrt1ined the Mitigation Credits represented by 
consumptive use of the Instrerun Flow RightS for the Exchange as listed in 
paragi'aph A.l above. Ecology will dete:rmine the Mitigation Credits represented 
by consumptive use of additional water rights, other than those inA.L above, that 
may be approved by Ecology for instream. flow purposes, which shall be listed 
and described in Attachment A as revised. 
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b. Sapphire Skies shall select in priority those Water Rights that will 
seek Mitigation Credits front the Sapphire Skies Water Excl1ange: 

c. The Instream Flow Rights identified in paragraph A.l above, and 
listed in Attachment A are intended to provide Mitigation Credits for both in-time 
mitigation during the "summer" mitigation period, a/k/a in-igation season, and a 
"winter'' mitigation period as provided in paragraph B.3 below. At such time that 
Ecology approves an applic~tion for a Water Right, it shall quantify the necessary 
mitigation ·and Mitigation. Creditsj considerihgthe consumptive impacts of each 
approved Water Right, and taking into consideration the consumptive use of the 
septic water systems and municipal treatment systems which are at a minimum 
those as set forth in chapter 173-S39A WAC. 

d. The Instream Flow Rights will not be effective as State Trust 
Water-Rights and owned by the State uhtil such time and on}y itt such quantities 
that serve as Mitig~tion Credits for actualuse of water by a project authorized 
under the Water Right approved for said project. 

e. To implement the. tem12( d) above, on or before July 31st and 
December 31st of each year; Sapphire Skies shall notify Ecology in writing of the 
quantities of water to be applied to actual beneficial use under specific Water 
Rights within the following six to 12 months; The notification shall designate the 
Instrerun Flow Right to be used for the mitigation; and include a statement of 
conveyance or deed ofthe Instream Flow Right, or. portion thereof, to the State for 
the quantity ofwater that will be applied to actual use within the stated period of 
time. Ecology will issue a Trust Water Right for the quantity of water that is 
provided in the notices. 

£ Un.til the In:stream Flow Rights or portion thereof, are conveyed 
by the notice requirement in term 2.e. above, Sapphire Skies shall retain 
ownership and control of the Instream Flow Rights including: (1) the right to 
request that Ecology withdraw the approval ofthe Instream Flow Right and the 
water, less any portion already conveyed under term 2.e. above, to allow the water 
right to be used for the original use under the water right, or for other purposes as 
niay be approved by Ecology; and (2) the right to assign the Mitigation Credits 
that Ecology approves as available in the Exchange for other purposes. 

g. The commencement of construction of residences under a Water 
Right shall not be authorized, and Sapphire Skies shall not initiate commencement 
of construction of residences under a Water Right until such time thEtt the 
Mitigation Credits under the Instream Flow Rights are available in the Exchange 
as mitigation for the full Water Right authorized for the project. 

h. If an authorized quantity in a Water Right is not fully applied to 
actual. use for any reason at the time of completion of the project, the remaining 
available Mitigation Credits under the Irtstream ~low Rights committed to the 
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Water Right under term 2.g above shall be available for assignment and lease for 
other uses to be proposed by Sapphire Skies, as provided in paragraph A.2.d 
above subject to Ecology approval as may be required under law. 

L Itll'egard to New Water Right application for the City Heights 
Project application number G4-35273, Ecology recognizes that this application or 
any pefn1if iss:ued from said application may be assigned in whole or in phases to 
the City ofCleEium, should the City approve the City Heights project under the 
City' sjudsdiction. The assignment to t.he City of Cle Blum will be based o11 a 
water supply agreement Sapphire Skies will execute for water delivery from the 
City's water system. Sapphire Skies may assign incremental portions of the City 
Heights water rightto the City for the development phases. 

j. Until the Instream Flow Rights are effective as Trust Water Rights 
as provided in paragraphs 2.d arid 2.e above, the Instream Flow Rights shall 
remain in the Exchange for insh·eam and water banking purpose, except as 
ptovided in paragraphs 2.£ and 2.h. 

k. Nothing in this Agreement foreCloses Sapphire Skies from either 
assigning and transferring Mitigation Credits to othet parties as mitigation for 
new water rights, or requesting Ecology to assign and coriunit Mitigation Credits 
to ''exeihpt permit'~ ground water uses, including water budget neutral projects 
u_nder chapter i 73-539A WAC. · 

I. The Exchange, shall be ni.aintained and available for the transfer 
through the TWRP of additional water rights not otherwise referenced herein. 
Sa.ppl1ire Skies, in its sole discretion and as it determines necessary for mitigation 
of any other new water rights, may apply for a change of purpose of use through 
the application process followed for the Pasco~ Henshaw, and Newton Trust 
Wafer Rights as provided herein. 

B. Storage 

L Sapphire Skies shall provide necessatymitiga:tion fot Water Rights 
year round including, as necessary, storing water during the irrigation season or 
othei acceptable means that shall be mitigated with the Mitigation Credits. 

2. Ecology shall determine the winter mitigation arid potential storage 
quantity for each Water Right at such time the Water Right is·approved. Ecology 
shall provide a teasot'lable diligence schedule in each Water Right to obtain 
approvals and construct necessary storage prior to actual use of water under the 
Water Right. 

3. Storage shall be released as necessary during the "winter" 
mitigation period fot mitigatioh of the consumptive use of the Water Rights in the 
wiriter(winter is defined as October 1 toAprill). Storage shall also be available 
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for release in August and September ifnecessruy when the U.S. Bureau of 
Reclamation is releasing water ("post reservoir control") and Mitigation Credits 
are not available. 

C. Acceptance 

1. Upon approval of the applications to change the water rights 
identified in paragraph A.l and Attachment A, the Instream Flow Rights and 
corresponding Mitigation Credits will be accepted by Ecology for the creation of 
the Sapphire Skies Water Exchange~ and Ecology agrees to administer that 
portion of the Mitigation Credits necessary for approved Water Rights subject to 
the terms of this Agreement 

2. As provided in paragraph A.2~a above; Ecology shall dete11nine the 
Mitigation Credits available under each Instream Flow Right that is now an:d in 
the future conveyed to the Exchange. Ecology has now detennined the Mitigation 
Credits provided by the Pasco, Newton, and Henshaw Trust Water Rights. See 
Attachment A. 

D. Amendments 

The patiies may amend this agreement upon \'l'l'itten agreement signed by 
. the patties. 

E. Notice Provisions 

All notices required pursuant to this Agreement shall be sent or hand 
delivered to the following, with evidence of delivety provided: 

To Sapphire Skies: 

To Ecology: 
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Sapphire Skies 
Attn: David Blanchard 
206 W. 151 St. 
Cle Elum, W A 98922 

With a copy to: 

Tom McDonald 
Cascadia Law Group PLLC 
606 Columbia Street NW, Suite 212 
Olympia, WA 98501 

Department of Ecology 
Attn: Mark C. Sclmppe 
15 W:. Yakima Ave., Suite 200 
Yakima, WA 98902:--3452 



DATED this I, ) day of ~A CA.."') , 20 I 0. 
,,. 

STATE OF WASHINGTON SAPPHIRE SKIES RESOURCES 
DEPARTMENT OF ECOLOGY 

\ (\ . By: 

By: ~u1A c. 1hXvt!t4 .A 
fJ .t/"""'---By: --'--------'-----'----
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DATED this~- day of ~\A ~1 . 

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

By:----~-----__;_-
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ATTACHMENT A 

[List of applications to change. existing water rights to 1nstream Flow Rights] 

Meadow Springs, LLC, the Pasco water right,Acquavella Court Claim No. 02223; Water 
Right Claim No.118160, as changed, ApplicationNo. CS4-02223CTCL (KITT-05-05). 

See attached Exhibit 1, Report of Examination dated Aprill9, 2010. 

Green Canyon, LLC, the Henshaw water right, Acquavella Court Claim No. 00365. 

See attached Exhibit 2, undated draft Report of Examination. 

Green Canyon, LLC, the Newton water right, Acquavella Court Claiin No. 02222, Water 
Right Claim No. 01676. 

See attached Exhibit 3, Repott ofExamination dated Jl<o:.1 N, lt!() and specific allocation 
and availability of the Newton water right in attached Ne\vton Trust Water Right 
Conditions. 

Attachment A to Trust Water Right Agreement 



ATTACHMENT A-EXHIBIT 1 

MEADOW SPRli'fGS, LLC (PASCO WATER RIGHT) 

REPORT OF EXAMINATION DATED APRIL 19, 2010 



STATE QFWASI:HNGTON 
DEPARTMENT OF ECOLOGY 

TRUST WATER RIGHT 
REPORT OF EXAlriiNATI.ON 

Clta11ge of Purpose of Use to Instream Flow aud Water Ba11ki11g 
WRTS FileNo.: CS4-02223CTCLsb2@1 . 

~R!ORlTY DATE CI.AIMl:lO. PERMIT NO. Cr:RTIFIC,I. TE NO; · 

July31, 1903 CS4-02223CTCL 

• llAMEOI'PARTYCOXVEYINGRlGIITTOTRUSTWATERRIGIITSl'ROGRAM 

Meadow Springs, L,L,c~ 
ADDRE$SISTREET 

206 West first Street 

N!A 

CITYr'STA'ffi 

Cle Elum, \VA 

TRUST WATER RIGliT ATTRIBUTES 
SOURCE. 

Unnamed Spring' 
TIUDUTARV Of (IF SURFACE WATERS) 

Spex Arth Creek and the Yakima River 

NfA. 

7JPCOD!J 

9&922 

MAXIMUM CUBIC FEET PER SECOND MAXIMO:.! GhLLONS PER MlNUTE MAXIMUM ACRE FEET PER )T'I'-R 

1.01 101 
QUANTITY. J:YPE 01' US(;. PERIOD OF USE· 

0,99 cubic feet per second, 99 acre feet per year for t(J~ purpose ofinstream flow and water bank!11g from April 15 
through Sentember30. 

0.02 cubic feet per second; 2 acre-feet per year for the purpose ofinslream flow and water banking.y~r r9Und. 

In stream Fiow in Second a Reach 

Jan. Feb. March April May June July Aug. Sept. Oct. Nov. Dec. 

Avg. Qi (cfs) 0.0* 0.0* 0,0* 0.0~ O.o7 0.19 0.26 0.23 0.15 0.0* 0.0* 0.0* 

Qa (ac-ft) 0.01 0.01 0.01 0.09 4.18 11.5 15.9 14.0 9.22 0.01 0.01 0.01 
*Approximately 0.0002 cubic feet per second. 

IIISTORIC POINT OF DIVERSION OR WITHDRAWAL 
Al'PROXIMA TE lOChTlON OF I ll$TOR!C DIVERSION I WJntDRA \VAL 

800 feet north and IOOfeet \vest from the southeast corner of Section 2, r; 19N., R. 14 B.W.M. 
LOCATED WITII!N (SMALLEST LEGALSUDDIVlSION) SECTION RM;OE E. W •. l\t CO!Jh'TY 

Total 

55.0 

SE!t<SE!A 2 
·I TOWNSHif 

l9N. 14E.W.M. 
IWRIA 
39. Kittitas 

PARCELNU~!BER 

18199 

LATITUDE LONGITUD!r 

47.164 -121.049 

AFFECTED R,EACHES -DESCRIPTION .OF PLACE OF USE 
!See Attachment I for map oftbe trust water right location} 

PLACE OF USE: Unnamed Stream, Spcx Arth Creek, and the Yakima River. 

I)ATUM 

NAD27 

Primary Reach: Begins at a point approximateiy 800 feet north and I 00 feet west from the southeast comer of Section 2, 
T.l9N.,R.l4E.W.M. 

secondary Reach: Begins at a point on an Unnamed Stream approxiinately 2,390. feet west and 250 feet south of the 
NE!t<of Section 12~ T. 19 N ., R. 14 E. \V.M;, and ends atthe confluenee of tile Yakima River and the Columbia River. 

TRUST WATER RIGIIT TERM 
BEGIN DATE 

PemJancnt 

REPORT OF EXAMINATION FOR CHANGE Page I ofll WRTS File No. CS4-02223CTCLsb2@ I 



PROVISIONS 

Provisions related to tl1e Trust\Vater"R:ignt: 

Department of Ecology personnel, upon presentation of proper credentials~ shall have access at . 
reasonable times, to .the projectlocation; and to inspect at reasOJ1able tiines \veils or diversions and 
associated distribution systems for compliance with water law. 

Northland Resources, tnc. is responsible for the following provision: Northland shall measure and 
record the discbargeofthe unnamed spring noted in Acquavellil Court Chiim 02223, for the purppse of 
demonstrating that said unnamed spring provides flow in quantities that equal or exceed the monthly 
instantaneous quantities necessary to satisfy the purposes identified in this Change Authorization. For 
the purposes of this provision, •monthly instantaneous quantities necessary to satisfY the purposes 
identified in this change authorization' are as follows: 

Month April May June July August Septernber 

Avg.Qi 
0.003: 0.130 Q.375 0 .. 501 OA41 0.299 (cubic feet per second) 

The study shall consist of: Measuring and recording flow from the unnamed sprmg noted. in Acqua,'ella 
Court Claim 02223 for an irrigation season. An approved measuring device shall be installed and 
maintained for the said source in accordance with the rule "Requirements for Measuring and Reporting 
Water Use";. WAC 173~173. The measuring !Ievice and installation shall be approved by the 
Department of Ecology prior to recording. Flow data shall be recorded 01\ce a month during the 
irrigation season (April 15 through September 30). Flow measurements shall be recorded at least· 
14 days apart. Flow data shall be made available to the Department of Ecology upori request. Upon 
completion of the study, the Department ofEcology shall review the results and determine the extent to 
which this Trust Water Right may ser\re as mitigation in a water bank for purposes of offsetting new 
uses. In the event that direct measurements show that discharge from the spring equals or exceeds the 
instantaneous quantity noted above, continued monitoring of spring discharge will ito! be required. In 
the event that direct measurements do not show that discharge from the spring equals or exceed the 
instantaneous quantity noted above; Northland Resources shall perform this measurement and recording 
study the following irrigation season. 

All of the cultivated land imgated undet Acquavella Court Claim No. 02223 (approxiniately 34 acres) 
must remain fallow. In this case; fallowing means to leave unseeded, unplowed, uncultivated, or for the 
purpose of growing or harvesting a crop. If the subject land is not left fallow, this trust water right 
cannot be protected and will fail to serve as mitigation for new uses. 

Future stock water or domestic use Under this Change Authorization No. CS4-02223CTCL or 
Acquavella Court Claim No. 02223 is not authorized. 

FINDINGS OF FACT AND ORDER 

Upon reviewing the investigator's report, I find all facts relevant and material to the subject application have been 
thoroitghl.y investigated. Fiiitl1errilore, I find tl1e change of water right as recommended will not be detrimental to 
existing rights or detrimental to the public interest. 

Therefore, I ORDER the requested change of place and P-Urpose of use under Trust Water RightApplication 
No, CS4 02223CTCLsb2@ I, be approved subject fo existing rights and the provisions specified above. 

This decision may be appealed pursuantto.RCW 34.05 514(3), RCW 90.03.21 0(2); and Pretrial Order No. l2 
entered in Stale ofWashitigton, Department of Ecology v. James Acquave/la, eta!., Yakiina County Superior 
Court No. 77~2~01484-5 (the general adjudication of surface water rights in the Yakima River Basin). The 
person to whom tl1is decision is issued, if he or she wishes to file an appeal; must file the Notice of Appeal \vith 
the Yakima County Superior Court within thirty (30) days of receipt of tllis decision. Appeals must be illed 
with the Superior Court Clerk's Office, Yakima County Superior Court, 128 North 2"d Street, Yakima, WA 
98901, RE: Yakima River Adjudication. Appeals must be served in accordance with Pretrial Order No. 12, 
Section III ("Appeals Procedures"). The content of the Notice of Appeal must conform to RCW 34.05.546. 
Specifically, the Notice of Appeal must include: 

REPORT OF EXAMINATION FOR CHANGE Page2<lfll WRTS File No. CS4·02223CTCLsb2@1. 



The name-and mailing address ofthe appellant; 
Name and address of the appellant's attorney, if any; 
The name and address of the Department of Ecology; 
The specific application number of the decision being appealed; 
A copy of the decision; 
A brief explanation ofEcology's decision; 
Identification of persons who were parties in any adjudicative proceediligs. that led to Ecology's 
decision; . · 
Facts that demonstrate the appellant is entitled to obtainjudfcial review; 
The appellant's reasons for believing that relief should be granted; and: 
A requestfor relief, specifying tlte type and extent of relief requested; 

The "parties ofrecord'' who must be ser.ied with copies of the Notiee of Appeal under RC\V 34.05.542(3) are 
limited to the applicant of the decision subject to appeal, Ecology and the Office oftheAttomey General. 

All others receiving notice of this decision, who 'vish to file an appe<~l; must file the ap~l ~vith tl1cYakima 
County Superior Court within thirty (30) days of the date the Order was mailed. The appeal must be filed in 
the s~ine nlailne(as de8qribed above.. . 

You have a right to appeal this ORDER. To appeal thisyoumust~ 
• File your ap~ with the Pollution Control Hearings Board withi~ 30 d~y~ (),flhe "date ofre~,:cipl" of this 

document. Filing means actual receipt by the Board during regular office hours 
• Serve your appeal on tile Department ofEcology within 30 days of the "date of receipt'' of this document. 

S~rvice may be accomplished by any oftbe procedures identified in WAC 3 71-0&~305(1 0)~ '.'Date of 
recei~t" is defined at RCW 43.21B.001 (2). 

Signed at Yakima, Washington, this f 11"'-\ day of__,.,A-~:...· .l..{F=::>:...:G_,:...'-~.l..,._ ..,.------2010. 

~J,_ c.~A~ 
Mark Schuppe, Section Manager 
Water Resources Program 
Central Region Oftice 
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INVESTIGATOR'S REPORT. 

BACKGROUND 

Description and Purpose of Proposed Change 

A declaration from Einif Pasco (Court Claim No. 02223 oftheAcquavellaAdjudication) was confirmed a right 
tor 0.98 cubi~ feet per second (cfs) and 98 acre-feet per year (ac-fi!yr) from an unnamed spring.forthe irrigation 
of 49 acres, 0.02 cfs and 2 ac-ftlyr for don1estic supply, and 0.01 cfs and 1.0 ac~iVYr for stockwater pursuant to 
the Conditional Final Order issued by Yakima Superior Court on February 13, i 997. 

On May 17, 2005, Scatter Creek Resources, L.L.C., under the coiitrolofNorlhla'nd.Resoi.u'ces; Inc.~ submitted 
an Applieation for Change with the kiditas County Conservancy Board (the Board) to change Court Claim 
No. 02223. The Department of Ecology (Ecology) assigned the Change Application an identifying number 
of CS4-02223CTCL. The applicant proposed to" change the purpose of use, place of use, period of use, and 
point of diversion of Court Claim No. 02223. The Board conditionally approved the change on January 5, 
2006. Ecology modified the Board's decision on March 24, 2006. Ecology aftirmed the Board's tentative 
detennination of98 acre-feet for irrigation and 101 acre-feet total. However, Ecology's modification reduced 
the Board's tentative detem1ination of irrigation to 34 acres. Ecology added a provision to the Board's decision 
including; "Consumptive use under this water right shall not exceed 55 acre-feet." Ecology further limited the 
season of use to "April IS to September 30 until a Mitigation Plan for out-of-season impact has been approved 
by Ecology, the Bureau of Reclamation~ and the Department of Health". The Board's Record of Decision and 
Ecology's modification were given much weight during the consideration of the current Application for Change 
No. CS4-02223CTCLsb2@1. 

On July 16, 2009; Dave Blanchard ofNorthland Resources; Inc., and Meadow Springs, L.L.C. applied to place 
Change Authorizatiott No. CS4-02223CTCL ii1to the State Trust Water Righf Program. The applieation was 
assigned tl1e identifying miillber CS4-02223CTCLsb2@1. Tllis application along with four other Trust Water 
Right Applications (Nos. CS4-01676(B}CTCL@l, CS4-00365CTCLsb5, CS4-01296CTCsb5@l(A), 
CS4-0 1296CTCLsb5@l(B}) were submitted by Northland Resources, Inc. and associatedL.L.C. •s for the 
pu!J)oses of water banking in order to offset the consumptive use associated with new groundwater use 
proP.Osals. 

Attributes of Water Rigltt ChangeAuthorization No. CS4-02223CTCL and Proposed Change 

Attributes 

Name 

Priority Date 1 Date of 
Application for Change 

lnst:intaileous Quantity 

Annual Quantity 

Point of Withdrawal 

Purpose of Use 

Tablel 
Summary ofExisting Attributes and Proposed Changes to 

~ \yater}~.ig~~. ~hl!llge~~u_t!t()~plt~~N~~.~S~::9~~~3CTCL . 

Documented Proposed 

Meadow Springs L.L.C. NfA 

Priority Date..- July 31, 1903 Application Date-July 16,2009 

1.01 cfs 

t 0 I ac-ftlyr 

Well 

Approximately 2,240 feet east and 1,025 feet south 
of the NWV. ofSection 12 T. 19 N., R. 14 E.W.M. 

Municipal Supply 

I.() I cfs In Trust 

101 ac-ftlyr In Trust 

InTrust 

InTrust 

In TntSt 

1 The source approved under Change Authorization No. CS4-02223CTCL has not been used, therefore, the source and location 
confirmed under Acquavella Court Claim 02223 will ):>e the basis ofthis Trust Water Right 
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Period ofUse 

Place of Use. 

April IS through September30 

S'hSW~ ofSeclion I, T. 19 N., R 14 B.W.M. 
EXCEPT: Right-of-\vay for Pasco County Road, 

being described as that portion conveyed to Killitas 
County for Pasco Road cul-de-sac by deed recorded 

September 26, I 994, in Volume 358, Page 1993, 
under Auditor's File No. 575350, and amended by 

deed. recorded January 9, I 997, under Auditor's File 
No. 199701090017; and parcels Nos. 19-14-12000-
0003, 19-I 4-0 I 00-0005, 19-14-0 I 00-0006, I 9-14-
12000-0016 within Section 12; and the E'hSE~ of 
Section I, (parcel No. 19-14·01054-000J), ALL 

withinT.I9N.,R 14E.W.M. 

Legal Requirements for Proposed Change 

In Trust 

In Trust..,- See page I for 
POU description 

The following is a list of requirements that must be met prior to auth9rizing the prop()sed change in 
CS4~0 167 6(B)CTCL. 

• Public Notice 
Notice was published by the applicantin.171e Daily Record of Ellensburg for two coltsccutive weeks, 
commencing on. October 24, 2009'; aitd October 31, ~009. 

• State Envit'onmcntal Policy Aet(SEPA) 
On October 30, 2009, Kittitas County (SEP A lead agency) issued a Mitig;J.ted Detcnnination ofl'[on· 
Significance for the Meadow Springs (1:-P~07-00(}15), Starlite Heights (LP-07-00016), and Tamarack 
Ridge (LP-07 -000 18) Performance Based Cluster Plats. This decision was made after review of a 
completed environmental checklist and other information on file with the lead agency. Kittitas 
County dctem1ined that certain mitigation measures or conditions wer~ necessary in ordeF issue a 
Determination of Non-Significance. Those conditions related to: cultural resources and historic 
preservation, storm water, transportation, lights and aesthetics, wetlands and wildlife, and noise. 
No appeals were filed in protest of this decision. 

• Water Resources Statutes and Case Law 
·· • RC\V 90.03;380(5)(b) states that applications relating to existing surface or ground water 

rights may be processed and decisions. on them rendered independently of processfng and 
rendering decisions on pending applications for new water rightS within the same source of 
supply without regard to the date of filing of the pending applications for new water rights. 

• RCW 90.38.040(1) states that all trust water rights acquired by the department shall be 
placed in theY akima River Basin trust water rights progran1 to be managed by the 
department. The department shall issue a water right certificate in the name of the state of 
Washington for each trust water right it acquires. 

• RCW 90.42.1 OO(l) states. that the dej)artment is authorized to use the trust water rights 
program in the Yakima River basin furwater banking purposes. 

• RCW 90.42.1 00(2)(a) states that \Vater banking may be used to mitigate for any beneficial 
use under chapter 90.03, 90.44. or90.54 RCW, consistent with any terms and conditions 
established by the transferor, except that return flows from water rights authorized in whole 
or in part for any purpose shall remain available as part of the Yakima basin's total water 
supply available and to satisfY existing rights for other downstream uses and users. 

• RCW 90.42.100(2)(b) states that water banking may be used to transfer water rights to and 
from the trust water rights progran1. · 

INVESTIGATION 

The water righr change investigation was condu9ted by Kurt Walker, an Ecology Pcnnit Writer. A site 
investigation was conducted on September 8; 2009, and 'yas attended by Joseph Morrice of Aspect Consulting. 
Additional information regarding the. use of water was obtained through: 

• Ecology Records including documents from Change Applic~tionNo~ CS4-02223CTCL~ 
• Documentation submitted by the applicant, their consultants (Aspect Consulting and Washington Rivers 

Conservancy), and their attorney (Tom McDonald) including: 
• Project overview Memorandum by Aspect Consulting dated June 1, 2009. 
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• TechniCal Memorandum regarding Evapotranspiration by Aspect Consulting dated July 29, 
2009. 

" Conversations with: 
" Joseph Morrice. 
" Timothy Flynn. 
.. Lisa Pelly. 

" Revie\VOf digitized topographic maps and aerial photographs; 
• Yakima County Superior Court Rep(Ji'ts of Referee on the Yakima River Basin Water Rigl1fs 

Adjudication for Subbasin No.2 (Easton). 

History of Water Usc 

Court Claim No. 02223 from the Acquaveiia Adjudication is appurtenant to the Meadow Springs, L.L.C. land~ 
The unnan1ed spring noted in Court Claim No. 02223 has been used for irrigation, domestic supply, and stock 
water. The Reporl of Referee for Subbashi No. 2 notes that at the time of the evidentiary hearing, 
approximately 49 acres of hay and pasture were being flood irrigated from an unnamed spring and up to 
25 head of cattle were being raised on the property. 

See Background seclio11 abovejor.Court Awards. 

The spring docs not appear to have a distinct p(lint from which water is expressed, but rather a broad area of 
discharge or seepage. Seepage is controlled and managed for irrigation by means·ofa series of open ditches 
which distribute water easterly along the southern boundary of the cultivated land. To irrigate the land, the 
ditches are temporarily dammed causing sheet flow across the field. Limited furrowing is utilized to regulate 
the application of water once a ditch overflows. The terrain of the irrigated ground is characterized by irregular 
to flat topography which slopes general to the north and northeast. As a result, the irrigation efficiency is very 
low (approximately 50%), but within the range typical of flood irrigation. 

While cattle have always been allowed to drink freely from opei1 ditches, the methOd of domestiC supply 
deli very under this right has changed over time. Initially, water used for domestic purposes was hauled by hand 
because gravity flow delivery was not possible. Sometime after tlic Pasco family purchased the property, a 
pump house was built and a pump installed to deliver water from the springdirectly to the house as it is today. 

Ort May 17,2005, Scatter Creek Resources, L.L.C., under the control ofNorthlandResources; Inc., submitted· 
an Application for Change_(CS4-02223CTCL) with the. Kittitas County Conservancy Board (Board) to change 
the purpose of use, place ofuse, period ofuse, aitd point ofdiversion ofCotirtClaim No. 02223. The Board 
conditionally approved the change on January 5, 2006 and Ecology modified the Board's decision on March 24, 
2006. See Background section above for water right attributes arid limitation~ associated with Change 
Authorization No. CS4-02223CTCL. 

See Attac/iedMap (Atfaclmtellll)for POU am! POW locatio11s 

To this day, water has not been used from the new point of withdrawal or for municipal purposes to which it 
was changed. However, it appears that water ha:s been used from: the historic point of diversion for irrigation. 
Because no additional infomtation was presented regarding the use of water under this right for domestic supply 
or stock water, the amount authorized under the Board's modified decision will be relied upon for consideration 
of this change application. 

Future Laltd Q<;e 

If tl1is Change Application is approved, the land historically irrigated under Court Claim No. 02223 willlikcly 
be fallo\Ved as provisioned. The subject field is d¢scribed arid delineated by Erivironmental Science Associates 
Adolfson (Adolfson) as a Category II wetland (Adolfson, 2007.) During a 2007 field investigation, Adolfson 
scientists noted that the subject wetland soils were saturated within I 2 inches oft he soil surf.1ce throughout the 
field. It appears that a variety o(natural and planled vegetation utilize this seasonally high water table. 
Because the spring authorized under Court Claim No. 02223 currently !lows across the subject field through 
natural arid unnatural means (ditches al)d rills), cultivation of the land historically irrigated under Court Claim 
No. 02223 must remain fallow to assure that water placed into the Trust Water Rights Program is not 
appropriated and available for the pUiposes of water banking iQ. order. to offset the consumptive use associated 
with new groundwater use. If the land is not followed, the trust water right cannot be protected and it will fail 
to serve as mitigat~on for new uses. 
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Proposed Usc 

}h~ appl~ca,nt p_rop<>ses to chang(! CS4-02223CTC_L to ~rust for the ptffi>OS~ of ins(ream ilow atld wat~r h11nking 
in order to offset the consumptive use associated with ne\v groundwater uses consistent with Chapter 173"539A 
WAC (November 25, 2009). 

Other Riglits A.ppurtcn~nt to the Place o(Use 

A review of Ecology's records and database did not revcalany other rights or claims-which are appurtenant to 
the subject prOJ)erty; . 

Trust Water Right Calculations 

Water has been used.on the subject property for irrigation; domestic purposes; and stock\vater under Court 
Claim No. 02223. While the Board's 2006 modified de~s'ion authodzcd a c]Iange in purpose and point of 
withd.rawal, aCtual wa.t~r usc has not changed. Therefore, the trusf water right calCulations will be based on 
recentuses and Ecology's modification oflhe Board's 2006 decision. In that decision, Ecology affirmed a 
fentative. ~etermination of 0.98 cfs and 98 acre-feet for irrigation from April 15 to September 30, 0.02 cfs and 
2 acre-feel for ye.1r round domestic supply, and 0.01 cfs and l acre-feet for stock water from Aprill5 to 
September 30. 

In general, water used for irrigation is typically not constantly diverted over the irrigation period. Water use 
oft.cnpegins at a lower rate during the beginning of the growing season, ramps up during the wam1er part oflhe 
season and:decreases again in the later part of the season. Irrigation tnay also be intcmtptcd during repairs and 
modifications to the irrigation system, or to dry and harvest cr{)ps. 

Water use on the. Meadow Springs land has not been directly measured' In the absence of qirect water use 
records, Ecology uses various methods to estimate the amount of water used and consumed. One source of 
informatton frequently use by Ecology to estimate water used for irrigation is the Natural Resources 
Conservation Service's Washing/on ln;igation Guide (WlG). The WIG data show the estimated average 
amount of water required by the crop, crop irrigation requirement (CIR), in addition to the existing moisture jn 
the root zone under average climatic conditions. · 

The WIG data and Ecology's Guidance Document GUID 1210, Determining Irrigafi01~ Efficiency and 
Consumptive Use; were used to determine irrigation efficiency (Ea), total irrigation requirement (TIR), and the 
consumptive. use (CU) associated with irrigation on the Pasco proper:ty. The WIG CIR value of 18.11 inches 
per acre of pasture and Ecology's affirmed 98 ac-fti}T for the irrigation of 34 ~cres. This represents an Ea of 
52% which is reasonable for flood irrigation. Given the local growing conditions and method of application, 
evaporative tosses were estimated at five percent ofth~ TIR. For 34 acres, the total CU associated with 
irrigation under this right is estimated at 53.8 ac-ft/yr. The remaining portion of used water which is not 
consumed is considered to be retum flow. 

Ecology affirmed the Board's tentative determination Of two ac-ft for year round domestic supply and one 
acre~ foot for stock water from April15 to September 30. These values were used in conjunction with Ecology's 
determination that the total consumptive use under this right has been limited to 55.0 ac-ft/yr (leaving 
46 acre-feet as non-consumptive). As a result, collective CU associated with year round domestic use and 
seasonal stock water appropriation is estimated to 1.2 acre-feet. 

Trust WatcrPlace of Use 

Ecology typically manages i~ trustwatcr rights l>y clf:fining a primary and a secondary reach. The primary 
reachis the length ofstream between the historic point of diversion·and where any of the water diverted, but not 
consumed, returns to the stream.' The secondary reach begins at th~ downstream end of the primary reach and is 
defined as that length of stream which benefits from a reduction in consumptive use. 

The primary reach under this ;tpplieation begins from the historic authorized point of diversion being 
approximately 800 feet north and 1 00 feet west from the southeast comer of Section 2, T .. 19 N., R. 14 E. W.M. 
The entire coy.rt awarded amounts (1.01 cfs and 101 ac-fl/yr) are being placed into trust and those quantities 
will benefit the primary reach for the times to which they were prescribed. 
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The secondary reach begins on an unnamed perennial stream at a poii1t just down gradient from the eastern 
extent of historic irrigation approxirniitely 2;390 fe~t west and 250 feet south of the NE~ of Section 12, 
T. 19 N., R. 14 E.W.M. This unnamed stream flows into Spcx Arth Creek which is a tributary ofthe Yakima 
Ri\•er. The consumptive use associated with this right is eligible for protection as n trust water right in the 
secondary reach as described in, Table 2 below. 

However, this water right is proposed to be changed to instream flow and water banking. As such, this triJst 
water right is intended to serve as mitigation for new water rights from surface\vater sources and/or sources 
hydraulically related to the Yakima River consistent with Chapter 173~539A WAC. These new appropriations, 
if approved, will be water budget neutral with respect to the "total water supply available," but the trusling of 
this right may not derive a specific reach benefit eligible for protection after the new appropriation(s) are 
authorized. ' 

Tablc2 
Iristferun Flow iil Secondary Reach 

. Jan; Feb. March April May Jtine July Aug. Sept. Oct. Nov; Dec., Total 

AVg; Qi (cfs) ' '0.0* 0.0* 0.0* 0.0* om 0]9 0.26 0.23 OJ$ 0:0* 0.0* 0.0* 

. Qa (a_c-ft) 0.01 0.01 O.Ql 0.09 4.18. tl.S. IS.9 !4.0 9.22 O:ol 0.01 0.01 55.0 

*Approximately 0.0002 cfs. 

Trust Water Management 

CS4~02223CTCL is proposed to·be changed to instream flow and \vater banking, As'such, the cohsmnptive 
portion ofviaterplaced into trust may be available as mitigation to address the issue ofimpaimrent with respect 
to the consumptive use associated with new out-of-priority water rights as allowable under Chapter 173-539A 
WAC. 

Impairment Considerations 

Under RCW 90.38.040(5)(a), a trust Water. right may be exerCised only if Ecology first deteni1ines thatthc 
authorization. \vill not impair or injure any other water right An attempt was made to identify any third parties 
who may be potentially affected by an approval of this change application. 

Public Interest Coi1siderations 

When illve8tigatinga change application, Ecology is required to consider whether the change is detrimental to 
the public interests. Ecology must consider how the change will affect an array of factors such as wildlife 
habitat, recreation, water quality, and human health. The environmental amenities and values associated with 
the area were taken into account during the consideration of this change application. 

Consideration of Protests and Comments 

No protest or comments related to this change application were received for consideration. 

CONCLUSIONS 

" Change Authorization No .. CS4~02223CTCL is appurtenant to the subjecrproperty; the subject land has 
been historicaliy irrigated, stock ha'iie historically used the water allocation for that purpose and 
domestic water has been appropriated- all frori1 the unnan1ed spring confttmed in Acquavelta Court 
Claim No. 02223. 

• The author makes a tentative determination that Change Authorizatioti No. CS4-02223CTCL represents a 
valid right to divert water from a welt in quantities up to l.O 1 efs and 101 ac-ftlyr for the purpose of 
rimriicipal supply; from April 15 through September 30. 

• No water rights will be impaired or injured by no longer diverting 1.01 efs from thelimiamcd spring 
confirmed under Acquavella Court Claim 02223. 

• Changing the purpose of this water right to instream flow arid \Vater banking are not contrary to the 
public interest. 
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RECOMMENDATIONS 

Based on the above investigation and conclusioils,l recommend that the request for change to Change Application 
No. CS4-02223CTCL be approved in the amounts and withiri the limitations listed below and subject to the 
provisions listed above. 

Place of Use: 

Unnamed Stream 

TrustWaler Right Attributes: 

Primary Rea<;IJ: 
0.99 cfs, 99 ac"ftlyr from Aprill5 to September 30 for instrcam· flow purposes in the primary reach. 

0.02 cfs, 2 ac-ftlyr for year round instream flow purposes in the primary reach. 

The primaryre,ach.beginsat a point approximately 80P feet north and lOOfeet west from the southeast 
comerofSection 2, T. 19 N., R. 14 E.W.M. 

Seco1rdary Rea ell: 
55.0 ac-ftlyr for instream flow purposes in the secondary reach as follows: 

Jan. Feb. March April May June July Aug. Sept. Oct. Nov. Dec. Total 

Avg. Qi (cfs) 0.0* 0.0* 0.0* 0.0* O.Q7 0.19 0.26 0'.23 0.15 0.0* 0.0* 0.0* 

Qa (acre-feet) 0.0.1 0.01 0.01 0.09 4.18 !1.5 15.9 14.0 9.22 0.01 . 0.01 0.01 55.0 

*Approximately 0.0002 cfs. 

The secondary reach begins at a point on an unnamed stream approximately 2,390 feet west ~md '250 feet 
south ofthe NEJA of Section 12, T. 19 N., R. 14 E.W.M., and ends at the confluence oflhe Yakima River and the 
Columbia River. · 
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ATTACHMENT A- EXHIBIT 2 

GREEN CANYON, LLC (HENSHAW WATER IUGHT) 

DRAFT REPORT OF EXAMINATION (UNDATED) 



STATE QF WASHINGTON 
DEPARTMENT OF ECOLOGY 

TRUST WATER RIGHT 
REPORTOF EXAMINATION 

C!ta11ge of Purpose of Use to Ii1stream Flow a11d Water Ba11ki11g 
WRTS Ft1e No.: CS4-00365CTCLsb5 

PRIORITY DATI: PERMIT NO. . CERTIFICATE NO 

JuneS, 1886 N/A NIA 

NAME OF PARTI' CO:NEYJNG RJGHTTOlRUSTWATER RIGHTS PROGRAM 

Green Can ron LLC 
ADDR£SSISTRJ:ET Cf!'YlSTA~· ZJl>CODE 

206 West First Street Cle Eluin, WA 98922-1108 

TRUSTWATERRIGIITATTRIBUTES • 

Yakiiua River 
TRIBUTARY OF (IF SURF ACE WATERS} 

N/A 
MAXIMUM CUBIC FEET PER SECOND MAXIMUM GALLONS PE,RMINIJQ> MAXIMUM ACRE FEET P~ ~ 

0.67 N/A 
QUANTITY. TYPE OF USE, PERIOD OF USE· 

Primary Reach* 
0.67 cubic feet per second (cfs), 120.9 acre-feet peryj:ar (ac-fllyr}. for. the p\lrpc:Jsc.ofinstrean1 flow and water banking 
from April20 through September 30. ': • ~ ·; ·; ,' .• , 

Secondary Reach* 

APPROXIMATE_l.Oj:ATlONOFH!STOJUCD!VfRS!ON 
., ', ' -· ;' < ,.,,_ 

750 fe~t.sou~1and 1,150 feet east .• fi:'o~ the nortli'qu<UtcrcorncrofSection 35, T. 20 N., R. 15 E.W.M. 

•• ;, ,SECTION I TO\\m!DP RANGE 

35 20N. 1 . .5E.\V.M: 

LOCATED WITH!N!~~~LEGAL SUBDIY!SI~~ 

PARCEL NUMBER LATITUDE· LONGITUDE 

754735 -120.93 47.19 
' . "' ·'· AFFECTED REACHES -DESCRIPTION OF PLACE OF USE 

· , JSte Attachment l ror niap of lhe trust water rlgbt location! 

PLACE OF USE: Yakima·River 

1\\~ 
39 

COUNTY 

Kittitas 
DATUM 

NAD27 

Prim;uy Reach: Begins at a point approximately 750 feet south and 1,150 feet east from the north quarter comer of 
Section 35, T. 20 N., R. 1.5 E.W.M. (approximately Yakima River Mile 181.5). 

Secondary Reach: Begins at a point approximately 1,550 feet north and 740 feet west from the SE'.4 of Section 31, 
T, 20 N, R. 16 E.W.M. (approximately Yakima River Mite 179). 

TlmST. WATERRIGHTTERt\1. 
BEGIN DATE 

Pernmnent 
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PRIORITY DATE 

June 5 1886 

NAME. . .. . .. . . . 
Estate ofHaicl and Bernard Henshaw 
ADDRESSJSTREET 

POBox234 

SOURCE 

Yakima River 
TRIBUTARY Of (IF SURFACE WATERS) · 

NIA 

MAX!MU'i CUBIC FEET PER SECOND 

0.85 
QUANTITY. TYPE OF USE. PERlOD OF USE 

POIIT/ON OF WATER RIGHT 
NOT PLACED INTO TRUST 

WRTS File No.: CS4-00365CTCLsb5 

PERJ.UTNO. 

NIA 

CITY/STATE 

CleEitml 

WATER RIGHT ATTRIBUTES 

MAXIMUM GALLONS PER Mll\'UTE 

NIA 

' . . ' 
48.1 acre-feef for irrigation of 155 acres from April 20 through Septen1ber 30. 
0.24 acre-feet for stock water from April 20 through September 30. · ", . · 

' . 

LOCATIONOFDIVERSION/WITHDRAWAL'. 
APPROXIMATE LOCATION OF DNERS!ON \\HHDRAWAL 

CERTIFICATE NO. 

N/A 

ZIP CODE 

98922 

. . . . . !;, . ' ' ;, ·~. . ' . 
750 feet south and 1,150 feet east from thenorthquartcrcornc"rofSj:ct,ion35, T. 201:;., R. IS E.W.M. 
LOCATED \\111l1N (SMALLEST LEGAL SUBDIVISION) SECTION ·. ' . JTOWNStuP 

,RANG~ IE. orW.] W.M. WRIA I COUNTY . ...·. . . 
lSE.W.M Kittitas SEV.N\VYiNEYi :""_··: 35 ,,

1

20N_. . 39 
PARCEL l\'UMBER . \ LATITUDE . LONGITUDE DATm! 

... \ 

754735 .··. -120.93 
' 

47.19 NAD27 
,. ' .. 

· :. LEGAt.I>E~CRIPTION OF PROPERTY ON WIHCII WATEIUS USED 
· {See Attachment:t for a n1ap oftbe place of use and polnt(s) of diversion or\\itlldrawall 

!'LACE OF USE • '. I ' . 

SY:zSY:z ofGovenmtent"Lot3, Government Lot 4 and the SE'ASW'A EXCEPT the SEV..SEV..SW\4; All iti Section 30~ 
T. 20N., R. 16E.W.M .... 

DESCRIPTION OF WATER SYSTEM 

TI1e Henshaw land is supplied water tilfougli the Younger Ditch, whiCh flows approximatefy one inile from the Yakima 
River to the subject property. Water is pumped from Younger Ditch with eitlier a I 0 horsepower (HP} or ·15 HP'pump 
which is located near the western and eastern boundaries of place of use (PdU). 

Appn:iXImaieJy 13 acres of pasture and alfalfa is irriga!cd\\•ith a mixture of wheel lines; solid~sef, and biggtin sprinklers. 
Approximately 2 acres oflawn and garden are irrigated with domestic sprinklers. 

TI1e. Hensna\v stock drink direclly from Younger Ditch or a small pond which is open to the ditch during the authorized 
season. The stock diink from troughs filled with well water during \vhen the ditch is not in operation. 

DEVELOPMENT SCHEDULE 
BEGlN PROJECT BY THIS DATE CO~!PLETE PROJECT BY TillS DATE WATER PUT TO FULL USE BY THIS DATE 

NIA N/A N/A 
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PROVISIONS 

Provisioils related fo the Trust Water Right 

Department of Ecology personnel, upon presentation of proper credentials; shall have access at reasonable tiiues, to the 
project location, and to inspect at reasonable times wells or diversions and associated dis~ribl.ttion systems for compliance 
with water Jaw. 

Provisions Related to the Portion oftbcWafer Right Not Placed Into Trust 

Water use confirmed under Court Claim No. 00365 shall be reduced to 0.83 cfs and48.1 ac-ftlyr for the irrigation of 
15.5 acres and 0.02 cfs and 0.24 ac-ftlyr for stock water, all from April20 through September 20: 

The remainder of Court Claim No. 00365 shall comply with the Order Requiring Metering ,l{easuring. and Reporting 
Requirements. At/Subbasins (1-31) in Benton; Kittitas, and Yakima Counties entered September 15, 2005, in the Yakima 
Adjudication. A copy of the order is included with hard copies; The order may be viewed at-t!Je following web site: 
http://www.ecy .wa.gov/programs/\\T/measuringlimal!cs/put7order7720 14845.pdf. 

Water use data shall be recorded monthly and maintained by the property 0\mer for a nilni!ltum of five years. The 
maximum rate of diversion/withdrawal and the annual total volume shall be subrititted to the, Department of Ecology by 
Jiuumry 31st of each calendar year. · · 

Department ofEco.Iogy pers01mel, upon presentation of proper cregciitials, slulil have access at reasonable times, to the 
records of water use that are kept to meet the above provisions, anil to inspect a~ reasonable times an>' n1casuring device 
used to meet the above provisions. · ·. 

The intake(s) shall be screened in accordance with Department ofFishand·Wildlife screening criteria (pursuant to 
RCW 77.57:010, RCW 77.57.070; and RCW 77.57.040). Contact the Depil!tffient ofFish and Wildlife, 600 Capitol 
Way N, Olympia, WA 98501-1091. Attention: Habitl!t. Progran1. Phone (360) ~02~2534 if you have questions about 
screening criteria. hUp:l/www.wdl1v.wa.gov/reglre~ · · 

Department of Ecology personnel, upon presentation ofp~ope~c~e~entials, shall hav~ a~cess at reas~nable times, to the 
project iocation, and to inspect at reasonable times well~ or diverslpninmd a;;sociated 'distribution systctns for compliance 
with water law. · · · · · ·· ·· ' 

. FINDINGS OF FACT Al"!D ORDER 

Upon reviewing the investigator·~·teport, I finij;all facts relevant ru~(Jmaterial tothesubjed application have been thoroughly 
investigated. Furthermore, I fmd the change'ofwaterright as reconmtended will not be detrimental to existing rights or 
detriinental to the public)nteresL · · · · · ' · ·' · 

1' ' ' v 

Therefore, I QR~ER the rcqit~tcd change of place and putp;sc of use under Trust-Water Right Application No. CS4-
00365CfCL:sb5, be npprovcdsu.l)jecqo existing rjghts and the provisions specified above. . 

- ' ,' \ ' 

This bcciston·may be appcalcd'i>llrl\uant toRCW 34.05.514(3), RCW 90.03.210(2), and Pretrial Order No. 12 
entered in Siate OffVashington, Department of Ecology v. James Acquavel!a, el a!., Yakima County Superior 
Court No. 77-2~01484-5 (the general adjudication of surface water rights in the Yakima River Basin). The 
person to whom this'Decjsion is i$sued, if he or she wishes to file an appeal, must file the notice of appeal with 
the Yakima County Sup~ri()r ~()uitwithin thh·ty (30) days ofrcccipt of this Decision. Appeals must be filed 
with the Superior Court qerk's Oflicc, Yakima County Superior Court, 128 North 2"d Street, Yakima WA 
98901, RE: Yakima River; Adjudication. Appeals must be served in accordance with Pretrial Order No. 12, 
Section In ("Appeals Procedures"). The content of the notice of appeal must conform to RCW 34.05.546. 
Specifically, the notice of appeal must include: 

The name and mailfng address of the appellant; 
Name and address ofthe !ippellant's attorney, if any; 
The name and address of the Department of Ecology; 
The specific application number of the decision being appealed; 
A copy of the decision; 
A brief explanation of Ecology's decision; 
Identification of persons who were parties in any adjudicative proceedings that led to Ecology's decision; 
Facts that demonstrate the appellant is entitled to obtain judicial review; 
The appellant's reasons for believing that relief should be granted; and 
A request for relief, specifying the type and extent of relief requested. 
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The "parties of record" who must be served with copies of the notice of appeal under RCW 34.05.542(3) arc 
liinfted to the applicant of' the decision subject to appeal, Ecology and the Office ofthc Attorney General. 

All others receiving notice of this Decision, who wish to file an appeal, must file the appea.I with the Yakilna 
County Superior Court withirtthirty (30) days oftbe date tlie Order was mailed. The appeal must be filed in 

- the same manner as described above. 

Mark Schuppe, SectionManager 
\Vater Resources Progranli'CRO 
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INVESTIGATOR'S REPORT 

BACKGROUND 

Description and Purpose ofP•~oposed Cbang(l 

On July 16,7009, Dave Blanchard ofN<>rthland·Reso.urces and Green Canyon LLC,applied to place a portion 
of Court Claiin No; 00365 into the State Trust Water RightProgram. This- applicaii9n along with four other 
Trust Water Right Applications (CS4-02223CTCLsb2@l, CS4~Q1676(B)CTCL@l, CS4-01296CTCsb5@1 (A), 
CS4-0l296CTCLsb5@l(B)) were submitted by Northland Resources and associated LLC's for the purposes of 
water banking in order to offset the consumptive usc associated with new groundwater uses. 

Attributes of the Court Claim N~. 00365 and Proposed Change 

Name 

Priority Date I Date of 
Application for Change 

Instantaneous Quantity 

Annual Qnantity 

Source 

Point ofDiversion/Withdrl!w;-\J. 

Purpose ofi:Jse 

PeiiodofUsc 

The Estate ofHazCI and Bcmard Hensl\itw 

Priori()'Date-June5,1S8_6 

1.~- ~f~ fqr_irrigation 
0.02 cfs for stock water 

0.3 cfs f()r conveyance loss 

450 acre~feetfor~irrigation 
3 acre-feett'or stock\vater 

YakimacJ.li~e.~,' .. 

750 Jeelsoulh and I, !50 (ect east from t4e 
north'quarter comer ofS,cction 35, 

J:20N.,R 15E.\Y .. M 
i ' ~ 

· ',Iqigationof75ac~: 
· Stocloyat~r . ·· 

April20 through September 30 

SY:S'h of Government Lot 3, Government 
--ibt 4 and.ille SE~SW~ EXCEPT the 

SE~SEY.iS\VIA, All in Section 30, T. 20 N., 
R. 16E.W.M. 

Legal Requirements fo•~·¥.t'oposed Change 

NiA 

Application Oat~_.: July 16,2009 

o:67 cfs InTrust 
0.83 for irrigation 

0.02 cfs for stock water 
0.3 cfsforconVe)•ance lOSS 

120.9 acre-feet In trust 
, 18:1 acrc~fcct for irrigation 
0.24 acre-feet for stock water 

No Change 

No Change 

InTrust 
Irrigation of 15.5 acres 

Stock water 

No Change 

Trust Portion: Sec Primary and. 
Secondary Re~ch dcss;riptiollS on page I 

Non-Trust Portion: No :Change 

The foll()wing is a Jist of requirements that must be me.t pdor to authorizing the proposed change in Water Right 
Change Application No. CS4-00365CTCL. 

• Public Notice 
Notice wa!l published by the applicant in Tlie Daily Record ofEHcnsburg for two consecutive weeks, 
commencing on October 24, 2009, and October 31, 2009. · 

• ·State Envh'onmc.ntal Policy Act (SEP A) 
This application is categorically exempt fi"om the provisions of the SEPA. due. t() the fact that the water 
qt1antities proposed for change are proposed for less than 1.0 cfs. While the projeCts relying(m this 
Tmst Water RightApplicatim1 are not exempt from SEPA, Ecology may proceed with exempt aspects of 
the proposals so long as the requirements of WAC 197-ll-070 are met. Those requirements being: the 
agency actions will not have an adverse environmental impact; or, if such action would not limit the 
choice for reasonable alternatives. Issuing this tntst water right will not result in an adverse 
enviroruucntal impact and will not limit the choice for reasonable alternatives. 

REPORT OF EXAMINATION FOR CHANGE PageS of 12 WRTS File No. CS4.-0036SCTCLsb5 



" Water Resources Statutes and Case Law 
RC\V 90.03380(5)(b) states that applications relating to existing surface or ground '''ater rights 
may be processed and decisions on them rendered independently of processing and rendering 
decisions on pending applications for ne\v water rights within the same source of S\tpplywithout 
regard to the date offilihgofthe pending applications for new water rights. 
RCW 90.38.040( I) states tha:t all tmst water rights acquired by the DepartmeritofEcology 
(Ecology) shall be placed iri the Yakima River Basin Tmst Water Right Program to be managed 
b).:'Ecology~ Ecology shall issue a Certificate of \Vater Right in the name of the state of 
Washington for each trust water right it acquires; . . · 

• RC\V90.42.100(1) states that Ecology is authorized to \tse the Trust Water Right Progriitl1 in the 
Yakima Rh•er basin for water banking purposes. 

• R.C\V 90.42.1 00(2)(a) states that water banking may be used to mitigate for any bcncficialtise 
mider chapter 90.03, 90.44. or 90.54 RCW, consistent with any terms and conditions established 
by the transferor, c.xcept that return flo'\vs from water rights authorized in whole or in part for any 
purpose shall remain available as pmt of the Yakima basin's total water supply available and to 
sati~fY existing rights for other downstream uses and users. · 

• . RC\V 90.42.1 00(2)(b) slates that water banking may be used .to transfer water rights to and from 
theTn1st Water Right Program. ' · •. 

INVESTIGATION 

The water right change investigation was conducted by Kurt W~lker, Ecology Perinit Writer. A site 
investigation was made on September 8, 2009, and was atWicl~d by Josep_h Morrice of AspectC;onsulting. 
Additional information regarding the use of water was obiailled'through: · 

• Documentation submitted bythe applicant; their eonsultariis, and their attorney including: 
• Project overview Memorandunt by Aspect Consulting dated June I, 2009. 
• Technical Memorandum regarding Evapotranspiration by Aspect Consulting dated July 29, 
~~ . . 

" Conversations with: 
• Bernard Henshaw. 
• Joseph Morrice.-·. 
• Timothy Flyru1: . 
• Lisa Pellyr · · . .. 

• Review of digitized topographic n1aps and aerial photographs. . . 
" Yakima County Superiot Court 'Reports of Referee dn the Yakima River Basin Water Rights 

Adjudication for Subbasin No;·.s (Elk H~ights).~·· 
',>",' \' ';' ' ,, 

History ?f'\Vater Use · 

Court C!ailri,N,o. 00365 of the Acq\mvella Adjudication is appurtenant to the Henshaw property .. Under Court 
Claiin No. 6o:{6~, Mr; Hensliaw·is .~uthorizea to use water from theYounger Ditch which flows approximately 
one and a hattib.Jics from a diverSion on the Yakima River to the subject property. \Vater diverted under the 
Henshaw right is ptuUP.Cd from h«.O separate locations and is used to serve two primary irrigation systems; one 
north oft he ditch and oile south o'fthe ditch. In the fall of2005, Mr. Henshaw sold a portion of his land which 
was previously irrigated d1rou~h'the North system. Mr. Henshaw included 6.5 ac-filyr of consumptive use as 
par! of the land sale. The2005 irrigation season represents the highest irrigation use (57.7 acres) in the last five 
years and will be relied upon for making a te1itativ~ determination ofthe extent and validity oft he right. Tltis 
:itnouilt will be reduced by 6.5 ac-ftlyr to account for the sale of water in 2005. 

See AitachedMap (Attachment J)for POU and POD locations. 

The Henshaw irrigation system is composed of the North and South irrigation sysiems, movable big guns, and 
domestic irrigation. The North and South irrigation systems were used to irrigate roughly '15 acres (see detailed 
description below). Tripod mounted big guns arc reported to be used on approximately 10 acres of land which 
do not have permanent delivery lines. The two domestic residences irrigate approximately two acres total with 
a variety of small sprinklers. 
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The North system delivers water to approximately 29 acres ofirrigated alHllfa. 1be del iyery syst¢m consisted 
Qf four wheel lines with 4-inch-diruneter irrigation and conveyance pipe; The \Vheclli!les \vere C()nstructed_ with 
40-foot pipe sections, with one impact sprinkler (5/32" or 9/64" nozzle size; depending on soil drainage) per 
section. A total of about 50 impact sprinklers arc associated. with these wheel lines~ The Nortb:System also 
inclpdes a number of11igher capacity sprinklers, with a reported flow rate of3() gallons per minute {gpm); The 
North system is served by a single 15 HP centrifugal pump (reported capacity of 400 gpn1) with a dedicated 
power drop ";hich is located on the western property boundary. 

The South system delivers water to approximately 16 acres of irrigated pasture and alfalfa. The South system 
consists of a single wheel line with 4-iilclt-diameter irrigation and conveyance pipe, big gun sprinkle~s, and 
solid set impact sprinklers. The wheel line is constructed with thirty-two. 40"foot pipe sections,. with one impact 
spriillder (9/32'', 5/32", or 9/64'' nozzle size, depending on soil drainage) per section. The_nozzle si2;e oft he big 
guns is up to 0.8". The South can be served by either a 10-HP orl5 HP centrifi1galpumps (ma:cimum repOrted 
eapacity of 400 gpm) which are located near the eastern property boundary. 

• \ <'~' < 

Mr. Henshaw raises cattle on the property, and they drink directlY fromYi:m~t,&~;'Ditch or a small pond which is 
open to the ditch. The cattle drink from troughs filled with well water whe}lth~ ditch is not in operation. 

Ecology c(!n chang(\ a water right to the extent which it has peen put;:to "bep.eficial use (RCW 90.03.380), so long 
as no period of t1ve successive years of non-use has occurred withc)ut 'sufficient cause (RCW 90.14.140-180). 
Pursuant to the Conditional Fimil Order dated Febmary 8, 20Ql for Subbasin 5 of the, Court Claim 'No. 00365 
was confmiled aright tci divert up to 1.5 cfs and 450 ac-ftlytfor the irrig!ltion of75 acres, atld0:0_2 qfs and 
3 acre-feet for stock water. However, the greatest land use\vittliq the lastiftv,e years (2005) an1ouritcd to less 
than the full court award. The two pump stations can deliver the full autll._orizeg instantaneous_ quantity 
(1.5 cfs), and 2005 power records show that approximately 178 acre~'re~tofwater was pumped fbr the purpose 
of irrigation. The sale of water in 2005 of 6.5 acre-feet of consumptive ·us_e equates to approximately 
8.8 ac-ftlyr of annual use. 8.8 acre-feel equates)o.~pproximatel)' 2.8 acre,s:Ofirrig(}tion under this right (see 
Table2). ,~. - · ·· '·, _ 

An cstin1ate<ifstock \Vate(.Lse is b:Se~:4n_a water demand requirement listed in .the Washington State 
Departm¢fl,t ~fHealth Watl~{~~~t~m D~s(~·~ru~ual (DOH, 200 l). The listed stock water requirement for 
cattle;iiUf:.gallo~ per days perh¢~d. B3Se~()Ii40 cattle for a period of use from April20 through 
Septembei-:~0~(1_64 days), the aruiu~l stock .'vater use is estimated at 0.24 ac-ftlyr. As a result, Ecology 
recognizes 1:5. cfs pnd 169.2 ac-ftlyr for the irrigation of54.9 acres, and 0.02 cfs and 0.24 ac-ftlyr for stock 
water as the extent oQhe right an~* the quantities available for change. 

Pt·oposed Use 

The applicant proposes to ~hange a portion of Court Claim No. 00365 tp trust [or the purposes ofinstream flow 
and water banking in order .to offset the consumptive use associated with new groundwater uses; 

Other Rights App.urtenant to the Place of Use 

A review of Ecology's records and database did not reveal any other rights or claims which are. appurtenant to 
the Henshaw property. · 

Trust Water Right Calculations 

Water tlsed for inigation is not constantly diverted over the irrigation period. Water use often begins at a lower 
rate during the beginning of the growing season, ramps up during the warmer part ofthe season and decreases 
again in the later part ofthe season. Irrigation may also be interrupted while moving sprinklers, or to dry and 
harvest crops. 

REPORT OF EXAMINATION FOR CHANGE Page7 ofl2 WRTS File No. CS4-00365CTCLsb5 



In the absence of direct water use records, Ecology uses various methods to estimate the an1o_unt Of\vater used 
ai1d consumed. 01ie source of information frequently use by Ecology is the WIG. The WIG data show the: 
estimated average amount of water required by the crop or crop Irrigation requirement (CIR) in addition to the 
existing moisture in the root zone under average climatic conditions. The WIG is ct1rrently being updated by 
Washington State University (WSU) to include additional climatic stations, up to date cstimaies of 
evapotranspiration (ET). For purposes of this change application, CIR values ior alfalfa in the Cle Elum area 
were calculated using the American Society of Civil Engineers (ASCE) Penman-Monteith method and available 
climate data. The ASCB Penman-Monteith method is one of the methods currently being used by \VSU to 
estimate monthly CIR values. 

Ecology's Guidance. Document GUJiJ 1210, Deiermilling h·rigation Efficiency and Consumptive USe, was used 
to determine irrigation eft1Cicncy(Ea) and const1niritive tlSe(CIJ). The Cffi 'vas estimated.af23.55 inches· 
(1.96 ac-ftlyr) using the ASCE Penman-Monteith and local climatic data. Given thelocal growing conditions 
arid main method of application, impact sprinklers on a whee11ine, evapomtive losses are estimated at ten 
percent of the total irrigation requirement (TIR). TIR is assumed to equal the 2005'el)timated use value of 
178 acre-feet. Applying these values to the equation CU = [(Tffi x Evap) + CIR], the 'cU associated with the 
irdgation of57.7 acres equates to 131.0 ac-ftlyr. · 

In 2005, Mr. Henshaw sold 6.5 ac-ft/yr of consumptive use from Court Claim No. 00365. Of the 
124.5 acre-feet or consumptive use remaining from the irrigation pprtion ~f the right,. 8.9 ,0 acre-feet is proposed 
to be changed while 35.5 acre-feet will remain in irrigation. , · · · ·. 

The CUfqr the portion of Court CiaimNo. 00365 being pJa6e4 into the State· Trust \Vater RiglitP~ogram 
(TWRP) is show'n on-Table 3 iri instaritancous: and annual quantities by month. The portion of used water 
which is not consumed is considered to be return flow. · ··. 

89.0 

Water Not Plitccd in Trust." 

The remaining portion <If Cob !A Claim No.' 00365 which has. not been sold and is not placed in trust will 
continue to be exercised \villiiri t11c court~'~l!rded season ofuse and POU. Considering the 2005 CU and 
irrigated acres listed above, 131 acre~f~c( ahd.S7/tacres res~ectively, Mr. Henshaw will be able to irrigate 
15.5 acres tota.l affer'tl)~ch~nge (seiEquation I). Tl1elnaximum aimual diversion (Qa) is limited to 
48. I acrc-f~t (seeEquation"2):. The mi\.~inmm instantaneous rate of diversion (Qi) is limited to 0.83 cfs for 
irrigation:~ This amount eqliates'to theremain~erofthe amount necessary to satisfy the average Qi associated 
with the pehlc_ TTR related to ih~'v'atcr use placed in trust (see Equation 3). In addition to irrigation, 
Mr.Ifensha\,<is authorized to dh•~tt. 0.02 cfhind 0.24 ac-ftlyr for of stock water. 

'\ ·, : ~ ~ 

Equation I. Remaining Consumptive Use and Irrigation 
' 

13 r acre-feet+ 51.7 acres= 2;3 acre-feet per acre 

Thus, 

· CU = 35.5 acre-feet'.;. 23 acre-feefper acre= 15.5 aci·es 

Equation 2. Maximum Qa 

178 acre-feet+ 57.7 acres= 3.1 acre-feet per acre 

Thus, 

Qa= 3.1 acre-feet per acre x 15.5 acres =48.1 ac-ft/yJ· 
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Equation 3. Maximum Qi 

PeakTIRby month isJuly (41.3 acre-feet) 

3 I days in July 

1 cfs = 1.9834 acre· feet per day 

Results in, 

Avg .. Qi to meet peak TIR=41.3 acre,feet+3~ days+ 1.9834 acre~fe_et Per day= ();67cfs 

Thus, 

Qi = 1 .~ cfs- 0~67 cfs = 0.83 cfs 

T1·ust Water Place of Use 

Ecology typically manages its trust water rights by defining a primary and a secpndary ~~ach. The primary 
reach is the lengthof the river between the hi;;toric point of df.versi01\ and \Vheie)my of the water diverted; but 
not consumed, retumsto the river. The secondary reach begins at the d\)\vnstrean\ en!! of the primary reach and 
is defined as that length of river which benefits from a reduction i~ .. c<:nis~ptive use: '· 

However, this water right is being changed fromirrig?tion to jn~;ream flow and. water bahkfug~ As such, this 
trust water right will serve as mitigation for new water rightS fi:om surfae.e water sources andlorsources 
hydmulically related to the Yakima River. These new approrr!a!ions will'b~ water budget ncut~l \vith respect 
to the "total water supply available," but the trusting of this right\\•ill n9t'derive a specitic reach benefit eligible 
for' protection after the new appropriations are authorized. 

TJ"Ust \Vater Management 

CourtClain1 ~o. 00365 is being chang~d tQ instre~l\l flo,y' ilttd water b;m_king •. , /},s-~ condition of placing this 
water right into the TRWP, the consumptive portion of watet, placedJf!tO trust may be available as mitigation to 
address the issue of impairment with respect to new out-of.-pdority \Vater rights consistent with 
WAC 173-539A. -

Impait·mcnt Considerations 

Under RCW 90.38.040(5)(a), atru~t w.\lte~ rightmay be exerei~~d only if Ecology first detennincs that the 
authorization will!lQtiinpair or iiijiite'an'yother .\V~t~:;r dglit: An attempt was made to identify any third parties 
who may be.pc:)tentia!Jy'affe<;ted byadapproval of ~his application. Ecology sent a no1ice containing pertinent 
infonnation ·to all appropriatest!lte agencies, potentially affected local govenunents and federally recognized 
tribal go,rei-nroents, and o.t11ei:.interested parties. Ecology did not receive any comments regarding the issue of 
impairiilcni"~'?m any third party. \ · · 

Public Interest CQ~side•·ations · 

When investigating a·<;'!jange applf~tio~, Ecology is required t.o consider whether the change is detrimental to 
the public interests. Eeolo~ ll.ll,ISt consider how the change will affect an array of factors such as wildlife 
llabitat, recreation, water quality, and human health. The environmental amenities and values associated with 
the area were taken into account during the consideration of this change application. 

Consideration ofPt·otests and Comments 

No protest or comments were received for consideration. 

CONCLUSIONS 

Court Claim No. 00365 is appurtenant to the subject property. TI1e author makes a tentative determination that 
Court Claim No. 00365 represents a valid right to divert water from theY akimalUver in quantities up to 1.5 cts 
and 169.24 acre-feet for the irrigation of 54.~ acres, and 0.02 cfs and 0.24 acre-feet for stock water, boUt from 
April20 through September 30. 

Approval ofthis water right change request as provisioned will not enlarge the water right or impair existing water 
rights; 
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RECOMMENDATIONS 

Based on the above investigation and conclusions, 1 recon11hend the request for change to Co\nt Clailn No. 00365 
be approved in the amounts and within the limitations listed below and subject to the provisions listed in the Report 
ofExamination. 

Trust Water Right Attributes 

Prim:wy Rea~h* 
0.67 cfs (cfs), 120.9 ac-ftlyr for the purpose ofinstrcam flow and 'water banking from April20 through 
September 30. 

Secondary Reach* 

for protection. 

Att1·ibutes the Portion Not Placed in Trust . 
0.83 cfs, 48;1 ac-filyr for the irrigation of15.5 acres fromApril20to Septetnber 30. 

t",._ ''·, 

0.02 cfs, 0.24 ac-ftlyr for stockwater from April20 to Septen~be~ 3o; 
. . ··''\. ,. 

Point of Diversion 
750 feet south and 1,150 feet east from the north quartercornerofSccti<?n35, T. 20 N., R. 15 E.\V.M. 

PlaccofUsc 
S~S~ of Government Lot 3, Govcrrunent Lot /t'.and theSE%SW% EXCEPT the SE%SEV.SWY.., All in 
Section 30, T. 20 N., R. 16 E. W.M. . :, ' , .• . . 

'· 

Report by: , , 
K::-;-m-t-::W:-=-a-::lk:c-'e-r-+ • .,-,--F--:-------- Dafe 

,,Water.Resources Proin1in 
. ' . ". ~' .. ' ' 
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Newton TrustWatei· Right Conditions 

Th~ Newton watet right has a pre-1905 priority date ~uthorizing diversion from Younger Ditch off of the 
· Yakima River for irrigation between May I and Septeinber 15! Newton was first perfected from the 

Teana\vay River. In the Acquavella adjudication the rigl1t was confirmed f<>r 195 afy for irrigation and 
OA95 acre feet for stock water, with a condition t<> be regulated to protect senior water rigllts on the 
Teana>vay River when water is not available at the historical point of diversion for the class 16 right. 

Ecology has placed into trust the Newton water right fortheNmthland WaterExchange. Recognizing that 
the Newton's Yakima diversion is subject to cmtailnient in the· event that flows in the Tean~way River are 
insufficient to satisfy senior downstream Teanaway water tight diversions, a potential regulation date has 
been determined based on the conservative assumptions that all downstream Teanaway senior water rights 
are valid and are calling every year for water and without taking into account return flows from upstreain 
diversions. There is a niaximum total of37 cfs of authorized diversions associated with 90 senior water 
rights downstream ofthe nearest active stream gage control point (United States Bureau of Reclamation 
Teanaway River at Forks gauge). Approximately 19 cfs ofauthorized diversions .are associated with 41 
senior water right located downstream of the historic Newton diversion. On average, flows at the control 
point drop below 37 cfs on July 29th, which marks the average date on which the Ne\vton right could be 
cmtailed.1 . 

Approximately 43.6 acre-feet of consumptive use is associated with exercise of the Newton right in an 
average year through July 29th. The remaining30.1 acre-feet of consumptive use. is associated with 
exercise of this right after July 29th. Newton irrigation system has the capacity to deliver the full Qa of 120 
afy prior to the regulation date and within the maximum instantaneous quantity limitation (Qi) ofthe water 
right2• Based on the capacity of the system and.the calculation of the potential date of any regulation, the 
total annual consumptive use of73.7 afy associated with the Newton right will be appropriated within a 
period of use liinited from May 151 through July 29th. 

The mitigation monthly acre feet credits in the N<>Ithland Water Exchange will therefore be as follows: 

May 15.7 
.Tune 26.5 
July 31.5 
Aug. 0 
Sept. 0 
Oct. 0 
73.7afy 

1 Daily flow data for the Teanaway River at Forks gage over the period of 1984 through 2()08 were 
acquired from the US Bureau of Reclamation. These data were used to develop an average daily 

. hydrograph. Based on the avera~e hydrograph, flows in the Teanaway River at Forks drop below the 37 cfs 
threshold on average on July 29 . This date was used to define use of the Newton water rigllt that, on 
average, is not subject to regulation from use that is subject to regulation. 
2 The Newton irrigation system consists of two wheel lines \~ith 4-inch diameter irrigation pipe and a 6"' 
inch diameter conveyance pipe. The wheel lines are constructed with 40-foot pipe sections, with one impact 
sprinkler (3/16" nozzle size) per section. One wheel line has 26nozzles and the other has 28 nozzles. The 
wheel lines are served by a single 15 horsepower pump. Based on these data, the physical capacity of the 
Newton irrigation system is estimated to be about 370 gallons per minute (gpm). The maximum 
i.iistantaneous quantity (Qi) authorized under the Newton right is 0.7 cfs or 314 gpm. Assuming continuous 
operation at 0.7 cfs from May 1'1 through July 291

h (90 days) the Newton system is capable of producing 
125 acre-feet. Therefore the Newton irrigation system can deliver the total annual use quantity of 120 afy 
(including the 73.7afy ofconsumptive use) prior to the average potential regulation date, and within the 
0.7 cfs Qi constraint of the water right. 



ATTACHMENT B 

[List of water right applications and requests for determination 
. of water budgetneuti~ality submitted to Department of Ecology] 

Applications for eight (8) new ground water. rights: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
Project Name: 
No. 
Description: 

Applicant: 
ProJect Name: 
No. 

Misty M.ountain LLC 
Fircrest 
04-35246 
Appropriation ofwater from awell or wells in the amount of250 
gallons pe1· minute each year; 11 acre-feet per year for the purpose 
of continuous multiple domestiC' supply of a 27-unit residential 
development. The source ofthe proposed appropriation is located 
\vithin the SEY-!NWY4 and NE~SWY-1 of Section 9, T. 19 N., R. 15 
E.W.M., Kittitas County, Washington. 

Green Canyon LLC 
Flatwater 
04-35247 
Appropriation of water from a well or wells in the amount of250 
gallons per minute each year, 11 acre-feet per yea1· for the purpose 
of continuous multiple domestic supply of an 26-unit residential 
development. The source of the proposed appropriation is located 
within the SWY-1 of Section 30, T. 20 N., R. 16 E.W.M., Kittitas 
County, Washington. 

· Iron Snowshoe, LLC 
Forest Ridge 
04-35248 
Appropriation from a well or wells in the amount of250 gallons 
per minute, 75 acre-feet per year for the purpose of continuous 
multiple domestic supply of a 190-unit residential development. 
Th¢c source of the proposed appropriation is located within the NYz, 
NYzSYz, and SWY4SWY-! ofSectiot124, T. 20 N., R. 15 E.W.M. and 
the SWY4 of Section 30; T. 20 N.., R. 16 E.W.M., Kittitas County, 
Washington. 

Cool Water LLC, Fottune CreekLLC, and Saddle Ridge LLC 
Little Creek 
04-35249 
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Description: 

Applicant: 
Pmject Name: 
No, 
Description: 

Applicant: 
Project Name: 
No. 
Descriptiom 

Applicant: 

Project Name: 
No. 
Description: 

Appropriati01tftom a well or wells in the amount of250 gallons 
per minute each year, 20 acre-feet per year for the purpose of 
continuous multiple domestic supply of a 50•\.mit residential 
develop1nent. The source ofthe proposed appropriation is located 
within theN~ and theN~ N~SE~ of Section 33, T. 20 N., R. 14 
E.W.M.,Kittitas County, Washington. 

Cool Water LLC and Fortune Creek LLC 
Woods ai1d Steele 
04-35250 
Appropriation from a well or wells in the amount of 250 gallons 
pet'; minute, 26 acre'-feet pet• year; for the purpose of continl.!ous 
lll\lltiple domestic supply of a 65-unit residential development. 
The source of the proposed appropl'iation is located within the 
SW~ of Section 7, T. l9N., R. l:S E.W.M., Kittitas County, 
Washington. 

Meadow Springs LLC and Stuatt Vista LLC 
Meadow Springs 
04-35251 
Appropriation from a well or wells in the amount of250 gallons 
per minute each year, 53 acre-feet per year, for the purpose of 
continuous multiple domestic supply of a 135-unit residential 
development The source ofthe proposed appropriation is located 
within theE~ of Sectionl; AND the SY2SW~ of Section 1; AND 
the NE~NW~ and NW~NE!4 of Section 12; ALL in T. 19 N., R. 
14 E.W;M., Kittitas County, Washington. 

Green Canyon LLC, Cooper Pass LLC, and 
Highmark Resources LLC 
City Heights 
04-35273 
Appropriation ft:om a well or wells il1 the amount of I ,200 gallons 
per minute each year, 269 acre;. feet per year for the pmpose of 
continuous multiple domestic supply of a 875-unit residential 
development. The sources of the proposed appropriation are 
located within the NW%SW~ of Section 24, the SW~SW~ of 
Section 24, the SE~ of Section 25, the NW~ of Section is, the 
N~ of Section 26, the NYz of Section 27, the NE~SE~ of Section 
27, the SEY4SE~ of Section 27, and the SW%SE~ of Section 30, 
all in T. 20 N., K 15 E.W.M., and the SW~ of Section 30, in T. 20 
N., R. 16 E.W.M., Kittitas County, Washington. 
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Five (5) •·equests for determination of water budget neutrality: 

Applicant: 
Project Name: 
Quantities: 

Applicant: 
Project Name: 
Quantities: 

Applicant: 
Project Name: 
Quantities: 

Applicant: 
Project Name: 
Quantities: 

Applicant: 
Project Name: 
Quantities: 

MCTen, LLC 
Timber Ridge 
Annual - 3.7 afy 
Consumptive - 2.2 afy 

Misty Mountain, LLC 
Tillman Heights 
Annual- 3. 7 a:fY 

· Consumptive - 2.2 afy 

Cooper Pass, LLC 
Ponderosa Pines 
A1mual- 4.0 afy· 
Consumptive- 2.4 afy 

Back Country Resources, LLC 
Evergreen Park 
Annual- 3. 7 afy 
Consumptive - 2.2 afy 

Northland Investments~ Inc. 
Meadow Ridge 
Annual- 4.7 afy 
Consumptive - 2.8 afy 
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