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Dear Ms. McKinley:

This correspondence is in response to your request for informal consultation under the
Endangered Species Act (ESA) of 1973, as amended, 16 U.S.C. 1536.

Endangered Species Act

The National Marine Fisheries Service (NMFS) has reviewed the Biological Assessment (BA)
submitted with the aforementioned informal consultation request received by NMFS on May 30,
2011. The Bureau of Reclamation (BOR) requests concurrence with its finding of “may affect,
not likely to adversely affect” for Middle Columbia River (MCR) steelhead (Oncorhynchus
mykiss) and their designated critical habitat. NMFS has considered the determination of effects
under section 7(a)(2) of the ESA, and its implementing regulations (50 CFR Part 402), The
action area, Domerie Creek, does not contain designated eritical habitat for any ESA-listed fish.

The BOR proposes to store and release a quantity of water in water short years equal to the
volumme of water withdrawn in those years by the City of Roslyn. The City of Roslyn has
‘historically relied on a water right with a priority date of 1905, from Domerie Creek near Lake
Cle Elum. In years when the BOR cannot deliver full water entitlements to all of its customers;
the holders of surface water rights with priority dates of 1905 or later are not entitled to any
water, The BOR has entered into a contract with the Washington State Department of Ecology to
store and release up to 1,000 acre feet of water to mitigate for the exercise of 1905 or later water
rights, provided that an equal amount of pre-1905 water is procured.




The City of Roslyn has acquired water rights from the Yakima River and Currier Creek to fully
offset the volume of its water diversions. These water rights are downstream of the city’s point
of diversion at river mile 2.7 of Domerie Creek. Thus, in water short years moving the points of
diversion for these acquired rights potentially reduces flows from the old points of diversion
upstream to the city’s point of diversion. Under the proposed action, the effects to flows on the
mainstem Cle Elum and Yakima Rivers in water short years. would be obviated by the BOR
storing and releasing an equivalent volume. In water short years the action will, however, reduce
flows in Domerie Creek.

The action area is the lower 2.1 miles of Domerie Creek.

Species Determination

Species Listing Status

| Steelhead (Oncorhynchus mykiss) - MCR | Threatened 01/05/06; court decision

Domerie Creek goes subsurface at river mile 0.6 and there is no surface water connection with
the Cle Elum River. Fish surveys in Domerie Creek show no steelhead but one fish judged to be
a rainbow-cutthroat hybrid was noted. Trout phenotype characteristics in Domerie Creek are
strongly cutthroat; suggesting gene flow with rainbow trout has been rare. The nearest
documented steelhead spawning is located in the Cle Elum River approximately 3.4 miles
downstream from Domerie Creek. Based on these factors, NMFS concludes the action area is
not used by MCR steelhead. The mechanisms by which the proposed action may potentially
affect MCR steelhead is by altering flows downstream in the Yakima River, Currier Creek, and
the Cle Elum River the downstream streams. At the basin-scale, the action will be water budget
neutral as more water will be taken from the Cle Elum Reservoir but less water from Domerie
and Currier Creeks, and the Yakima River. As noted, the action area is the lower 2.1 miles of
Domerie Creek (from the point of diversion at river mile 2.7 to where the stream goes subsurface
at river mile 0.6) and effects further downstream would be obviated by BOR’s storage and
release of a water volume equal to the amount the city acquired from Currier Creek and the
Yakima River.

Since water rights are being ‘retired’ in Currier Creek, its flow will increase slightly as will flow
in Reecer Creek, to which it is tributary — thus yielding improvements in those two streams
which are occupied by juvenile steelhead.

Accordingly, when the preceding factors are taken into consideration and executed properly,
NMEFS concurs with the BOR determination of “may affect, not likely to adversely affect” for
MCR steelhead. Concurrence is based on the information in the Biological Assessment and
subsequent conversations with fish biologists of BOR and is contingent on the full
implementation of the effect minimization measures.

! This concludes informal consultation on these actions in accordance with 50 CFR 402.14(b)(1).

The BOR must reinitiate this ESA consultation if: (1) New information reveals effects of the
action that may affect listed species in a way not previously considered; (2) The action is
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Mission Statements

U. S. DEPARTMENT OF THE INTERIOR

The mission of the Department of the Interior is to protect and
provide access to our Nation’s natural and cultural heritage and
honor our trust responsibilities to Indian Tribes and our
commitments to island communities.

BUREAU OF RECLAMATION

The mission of the Bureau of Reclamation is to manage, develop,
and protect water and related resources in an environmentally and
economically sound manner in the interest of the American public.
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Yakima, Washington
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INTRODUCTION
The Yakima River Project

The Yakima Project is an extensive water storage and delivery system administered by the
Bureau of Reclamation (Reclamation) and serving 460,000 acres of irrigated lands within the
Yakima River Basin of Central Washington State The surface water supply for the Yakima
Project is obtained from the unregulated flow of the Yakima and Naches Rivers and their
tributaries, return flows, and stored waters from the Yakima Project’s storage division. The
average annual unregulated flow of the Yakima River basin near Parker totals about 3.2 million .
acre-feet (MAF), and ranges from 5.6 MAF (1972) to 1.6 MAF (1977). Annual average
irrigation diversion by entities in the basin totals approximately 2.2 MAF (period of record,
1981-2005). These entitlements do not include other requirements for water in the basin,
including instream flow, hydroelectric generation, and municipal and industrial uses. The five
major reservoirs that comprise the Yakima Project’s Storage Division provide most of the
capacity to store and release water to meet Yakima Project purposes. Total storage capacity of
the five Yakima Project reservoirs is 1.07 MAF.

To meet contract obligations to deliver water and supply claimed rights, Reclamation operates
the Yakima Project under the concept of total water supply available (TWSA). TWSA is the
amount of water available in any year from the natural flow of the Yakima and Naches Rivers
and their tributaries, return flows, and from storage in the five Yakima Project storage reservoirs.
In years with sufficient TWSA, Reclamation ensures that all water users receive a sufficient
water supply to satisfy all entitled water rights while also maintaining instream flow needs for
fish. However, in years with low TWSA levels, Reclamation imposes water rationing for
Yakima Project water users according to water right priority dates commensurate with
Washington State Department of Ecology (Ecology) records, Washington State water law, and
court orders.

Reclamation delivers water to three main groups of water users: senior users, senior proratable
users, and junior users. Senior and senior proratable water users are those with water rights
dating carlier than May 10, 1905, when the Yakima Project was established. Senior and senior
proratable users have water rights which total more than 2 MAF of water. Senior water right
holders are referred to as non-proratables because they have priority water rights in the basin and
are generally assured a 100% water supply. Senior proratable users have water rights totaling
about 1 MAF of water, but these rights can be reduced (prorated) when less than 2 MAF of water
are available in a drought year. The amount of prorating that occurs to senior proratable users in
any given year is dependent on the total amount of water available (TWSA) in the Yakima River
basin. Senior proratable users have had their water supply reduced several times since the 1970s
with the most recent prorationing levels being 37% of total water right in 2001, 92% in both
2003 and 2004, and 42% of total water right in 2005. Junior water right holders have water
rights with priority dates after May 10, 1905 (also referred to as post 1905 water rights). Junior
water right holders are allowed to take their full water right claims in years when both senior and
senior proratable users receive 100% of their respective water right entitlements. However, in
years when prorationing occurs, junior users are subject to curtailment of water delivery and are
supposed to cease all diversions of Yakima Project water.




Court-ordered curtailment of junior users

In 2001, the Roza Irrigation District, a senior proratable water right holder, obtained a court
order curtailing the use of water by all junior right holders in water short years. That order has
been replaced with an order entered on June 10, 2004 (Order Limiting Post-1905 Diversions
During Periods of Water Shortage, Yakima County Superior Court 2004), limiting the exercise
of water rights in the Yakima River and its tributaries by junior water users when Reclamation
imposes rationing for the Yakima Project in years with low TWSA levels. Due to this court
order, junior users have not been able to use their water rights in years when senior proratable
users receive less than their full water rights. The restriction imposed by the court continues
until the end of the irrigation season on October 31 or until prorationing among senior proratable
rights ends.

Because of this court decision, several surface water users with junior water rights in the Yakima
Basin are under court order to cease all water use, including their domestic in-house use, during
dry years. Under the 2004 Court Order Limiting Post-1905 Diversions, junior users, if they wish
to continue their use after prorationing is announced by Reclamation, must find an alternative
supply that does not conflict with or cause a detriment to TWSA-based proratable water rights.

Washington State Trust Water Right Program and water storage and delivery contract between
the U.S. Bureau of Reclamation and Washington State Department of Ecology

Ecology was authorized by state legislature to establish the Washington State Trust Water Right
Program as a mechanism to legally hold water rights for future uses, while maintaining the
original priority date of the right and preventing relinquishment. To meet the needs of junior
water right holders subject to curtailment, Reclamation and Ecology established a water
exchange program that is implemented through a federal contract for storage and delivery of
state trust water. This water exchange program involves acquisition of senior water rights from
willing sellers in the basin, transfer of senior water rights to junior water users, water banking
through the TWRP, and water exchange through a water storage and delivery contract with
Reclamation.

In March, 2008 Reclamation informally consulted with the Services on the impact of the
implementation of this agreement on ESA-listed bull trout and steelhead. The consultation
covered storage and release of up to 1,000 acre-feet annually of water acquired by Ecology. The
Services determined that the proposed project “may affect,” but is “not likely to adversely affect”
listed species as long as the diversion could be mitigated from a source upstream of the POD, or
the total diversion from the stream reach (including the application diversion and all other
diversion on the reach) did not exceed 1% of the critical low flow of that reach. If a proposed
water exchange does not meet these conditions established of the original ESA consultation but
occurs in an area with potential use by ESA-listed species, supplemental ESA consultation is
required for the mitigated permit to be issued.

City of Roslyn Water Exchange

A coal mining town established in 1886, the City of Roslyn (Roslyn) had some of the earliest
water uses in the Yakima Basin (Ecology 2006). However, Roslyn’s court confirmed water right
was based on the date they moved their surface water diversion to another source: 1908. Today,
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