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Water Conservancy Board

Rules and Regulations

Laws and Agency Rules
http://leg.wa.gov/lawsandagencyrules/Pages/default.aspx

Statutes and Constitution:
Revised Code of Washington (RCW) — View the table of contents of the RCW. You can navigate
the statutes by title, chapter, and section.

RCW Dispositions — Notes of which sections have been repealed, decodified, and recodified,
arranged by title and chapter.

Session Laws — Enactments of the legislature, compiled year by year, beginning with the 1854
territorial legislature.

State Constitution — The plan for the operation of Washington State government, describing
the three branches of government (executive, legislative and judicial) and defining the rights of
the people. The online version of the State Constitution is updated once a year.

Agency Rules and Rulemaking:

Washington Administrative Code (WAC) — Regulations of executive branch agencies are issued
by authority of statutes. Like legislation and the Constitution, regulations are a source of
primary law in Washington State. The WAC codifies the regulations and arranges them by
subject or agency. The online version of the WAC is updated twice a month.

Washington State Register (WSR) — The Washington State Register is a biweekly publication. It
includes notices of proposed and expedited rules, emergency and permanently adopted rules,
public meetings, and requests for public input, notices of rules review, and executive orders of
the governor, court rules, and summary of attorney general opinions, juvenile disposition
standards, the state maximum interest rate, an index, and WAC to WSR table.

Legislative Procedural Rules:
House Rules

Senate Rules

Reed's Parliamentary Rules

Reference Tables Relating Bills to Laws:
The following cross reference tables are available on the Bill/Law Cross Reference page.
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RCW to Bill Table — A list of RCWs and which bills this session propose changes. The table also
notes the action to be taken, for example, amend, add, repeal.

Bill to RCW Table — A list of bills this session and which RCWs they propose to change. The
table also notes the action to be taken, for example, amend, add, repeal.

Sections Affected Table — A list of RCW sections and which Session Law affected that section.
The table notes which section of the Session Law affects the RCW and notes the action taken,
for example, amend, add, repeal.

Session Law Chapter to Bill Tables — A set of tables that list the Session Law chapters and the
corresponding bill numbers, in Session Law and bill number order.

Revised Code of Washington (RCW)

https://app.leg.wa.gov/rcw/

The Revised Code of Washington (RCW) is the compilation of all permanent laws now in force.
It is a collection of Session Laws (enacted by the Legislature, and signed by the Governor, or
enacted via the initiative process), arranged by topic, with amendments added and repealed
laws removed. It does not include temporary laws such as appropriations acts. The official
version of the RCW is published by the Statute Law Committee and the Code Reviser.

The online version of the RCW is updated twice a year, once in the early fall following the
legislative session, and again at the end of the year if a ballot measure that changes the law
passed at the general election. Copies of the RCW as they existed each year since 1973 are
available in the RCW Archive.

The Selected Titles version of the Revised Code of Washington is located here.
There are several ways to find RCWs. Please see the links and information below:

RCW Dispositions
Search RCWs
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Chapter 90.80 RCW:
WATER CONSERVANCY BOARDS

Sections
90.80.005
90.80.010
90.80.020
90.80.030

90.80.035

90.80.040
90.80.050

90.80.055
90.80.057
90.80.060
90.80.065
90.80.070

90.80.080

90.80.090
90.80.100
90.80.110
90.80.120
90.80.130
90.80.135
90.80.140

90.80.150

RCW 90.80.005

Findings.

Findings.
Definitions.
Water conservancy boards—Creation.

Petition for board creation—Required information—Approval or denial—
Description of training requirements.

Water conservancy boards for water resource inventory areas—Multicounty
water conservancy boards—Petition for creation.

Rules—Minimum training requirements and continuing education.

Corporate powers—Board composition—Members' terms, expenses—
Alternates—Eligibility to be appointed.

Additional board powers.
Quorum.

Board powers—Funding.
Dissolution of board.

Applications for water transfers—Notice—Record of decision—Review—
Alternate serving as commissioner.

Records of decision—Transmittal to department and others—Internet
posting—Review.

Appeals from director's decisions.

Damages arising from records of decisions on transfers—Immunity.
Approval of interties.

Conflicts of interest.

Application of open public meetings act.

Application of public records act.

Transfers approved under chapter 90.03 or 90.44 RCW not affected.

Information required to be maintained on the department's web site.

The legislature finds:
(1) Voluntary water right transfers can reallocate water use in a manner that will result
in more efficient use of water resources;
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(2) Voluntary water right transfers can help alleviate water shortages, save capital
outlays, reduce development costs, and provide an incentive for investment in water
conservation efforts by water right holders; and

(3) The state should expedite the administrative process for water right transfers by
authorizing the establishment of water conservancy boards.

RCW 90.80.010

Definitions.

The following definitions apply throughout this chapter, unless the context clearly requires
otherwise.

(1) "Alternate" means an individual: (a) Who is appointed by the county legislative
authority or authorities under RCW 90.80.050(3); (b) who is trained under the requirements of
RCW 90.80.040; and (c) who, while serving as a replacement for an absent or recused
commissioner: (i) May serve and vote as a commissioner; (ii) is subject to any requirement
applicable to a commissioner; and (iii) counts toward a quorum.

(2) "Board" means a water conservancy board created under this chapter.

(3) "Commissioner" means an individual who is appointed by the county legislative
authority or authorities as a member of a water conservancy board under RCW 90.80.050(1), or
an alternate appointed under RCW 90.80.050(3) while serving as a replacement for an absent
or recused commissioner.

(4) "Department" means the department of ecology.

(5) "Director" means the director of the department of ecology.

(6) "Record of decision" means the conclusion reached by a water conservancy board
regarding an application for a transfer filed with the board.

(7) "Transfer" means a transfer, change, amendment, or other alteration of a part or all
of a water right authorized under RCW 90.03.380, 90.03.390, or 90.44.100.

RCW 90.80.020
Water conservancy boards—Creation.

(1) The county legislative authority of a county may create a water conservancy board,
subject to approval by the director, for the purpose of expediting voluntary water transfers
within the county.

(2) A water conservancy board may be initiated by: (a) A resolution of the county
legislative authority; (b) a resolution presented to the county legislative authority calling for the
creation of a board by the legislative authority of an irrigation district, public utility district that
operates a public water system, a reclamation district, a city operating a public water system, or
a water-sewer district that operates a public water system; (c) a resolution by the governing
body of a cooperative or mutual corporation that operates a public water system serving one
hundred or more accounts; (d) a petition signed by five or more water rights holders, including
their addresses, who divert water for use within the county; or (e) any combination of (a)
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through (d) of this subsection. The resolution or petition must state the need for the board,
include proposed bylaws or rules and procedures that will govern the operation of the board,
identify the geographic boundaries where there is an initial interest in transacting water sales
or transfers, and describe the proposed method for funding the operation of the board.

(3) After receiving a resolution or petition to create a board, a county legislative
authority shall determine its sufficiency. If the county legislative authority finds that the
resolution or petition is sufficient, or if the county is initiating the creation of a board upon its
own motion, it shall hold at least one public hearing on the proposed creation of the board.
Notice of the hearing shall be published at least once in a newspaper of general circulation in
the county not less than ten days nor more than thirty days before the date of the hearing. The
notice shall describe the time, date, place, and purpose of the hearing, as well as the purpose of
the board. Following the hearing, the county legislative authority may adopt a resolution
approving the creation of the board if it finds that the board's creation is in the public interest.

RCW 90.80.030
Petition for board creation—Required information—Approval or denial—Description of
training requirements.

(1) The county legislative authority shall forward a copy of the resolution or petition
calling for the creation of the board, a copy of the resolution approving the creation of the
board, and a summary of the public testimony presented at the public hearing to the director
following the adoption of the resolution calling for the board's creation.

(2) The director shall approve or deny the creation of a board within forty-five days after
the county legislative authority has submitted all information required under subsection (1) of
this section. The director must determine whether the creation of the board would further the
purposes of this chapter and is in the public interest. The director shall include a description of
the necessary training requirements for commissioners in the notice of approval sent to the
county legislative authority.

RCW 90.80.035
Water conservancy boards for water resource inventory areas—Multicounty water
conservancy boards—Petition for creation.

(1) If a county is the only county having lands comprising a water resource inventory
area as defined in chapter 173-500 WAC, the county may elect to establish a water conservancy
board for the water resource inventory area, rather than for the entire county.

(2) Counties having lands within a water resource inventory area may jointly petition the
department for establishment of a water conservancy board for the water resource inventory
area. Counties may jointly petition the department to establish boards serving multiple
counties or one or more water resource inventory areas. For any of these multicounty options,
the counties must reach their joint determination on the decision to file the petition, on the
proposed bylaws, and on other matters relating to the establishment and operation of the

8|Page Return to

Contents


http://app.leg.wa.gov/RCW/default.aspx?cite=90.80.030
http://app.leg.wa.gov/RCW/default.aspx?cite=90.80.035

DEPARTMENT OF

ECOLOGY

State of Washington

board in accordance with the provisions of this chapter and chapter 39.34 RCW, the interlocal
cooperation act. Each county must meet the requirements of RCW 90.80.020(2). The counties
must jointly determine the sufficiency of a petition under RCW 90.80.020(3) and each county
legislative authority must hold a hearing in its county.

(3) If establishment of a multicounty water conservancy board under any of the options
provided in subsection (2) of this section is approved by the department, the counties must
jointly appoint the board commissioners and jointly appoint members to fill vacancies as they
occur, and may jointly appoint alternates in accordance with the provisions of this chapter and
chapter 39.34 RCW.

(4) A board established for more than one county or for one or more water resource
inventory areas has the same powers as other boards established under this chapter. The board
has no jurisdiction outside the boundaries of the water resource inventory area or areas or the
county or counties, as applicable, for which it has been established, except as provided in this
chapter.

(5) The counties establishing a board for a multiple county area must designate a lead
county for purposes of providing a single point of contact for communications with the
department. The lead county shall forward the information required in RCW 90.80.030(1) for
each county.

RCW 90.80.040

Rules—Minimum training requirements and continuing education.

The director of the department may, as deemed necessary by the director, adopt rules in
accordance with chapter 34.05 RCW necessary to carry out this chapter, including minimum
requirements for the training and continuing education of commissioners. Training courses for
commissioners shall include an overview of state water law and hydrology. Prior to
commissioners taking action on proposed water right transfers, the commissioners shall comply
with training requirements that include state water law and hydrology.

RCW 90.80.050
Corporate powers—Board composition—Members' terms, expenses—Alternates—Eligibility
to be appointed.

(1) A water conservancy board constitutes a public body corporate and politic and a
separate unit of local government in the state. Each board shall consist of three commissioners
appointed by the county legislative authority or authorities as applicable for six-year terms. The
county legislative authority or authorities shall stagger the initial appointment of
commissioners so that the first commissioners who are appointed shall serve terms of two,
four, and six years, respectively, from the date of their appointment. The county legislative
authority or authorities may appoint two additional commissioners, for a total of five. If the
county or counties elect to appoint five commissioners, the initial terms of the additional
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commissioners shall be for three and five-year terms respectively. All vacancies shall be filled
for the unexpired term.

(2) The county legislative authority or authorities shall consider, but are not limited in
appointing, nominations to the board by people or entities petitioning or requesting the
creation of the board. The county legislative authority or authorities shall ensure that at least
one commissioner is an individual water right holder who diverts or withdraws water for use
within the area served by the board. The county legislative authority or authorities must
appoint one person who is not a water right holder, except as provided in subsection (5) of this
section. If the county legislative authority or authorities choose not to appoint five
commissioners, and as of May 10, 2001, there is no commissioner on an existing board who is
not a water right holder, the county or counties are not required to appoint a new
commissioner until the first vacancy occurs. In making appointments to the board, the county
legislative authority or authorities shall choose from among persons who are residents of the
county or counties or a county that is contiguous to the county that the water conservancy
board is to serve.

(3) The county legislative authority or authorities may appoint up to two alternates to
serve in a reserve capacity as replacements for absent or recused commissioners, and while
serving in that capacity an alternate may serve for all or any portion of a meeting of the board.
Alternates do not hold an appointed commissioner position on a board as set forth under
subsection (1) of this section. An alternate shall be appointed to serve a six-year term.

(4) No commissioner may participate in a record of decision of a board until he or she
has successfully completed the necessary training required under RCW 90.80.040.
Commissioners shall serve without compensation, but are entitled to reimbursement for
necessary travel expenses in accordance with RCW 43.03.050 and 43.03.060 and costs incident
to receiving training.

(5) For the purposes [of] determining a person's eligibility to be appointed as a
commissioner who is not a water right holder under this section, a person is not considered to
be a water right holder: (a) By virtue of the person's receiving water from a municipal water
supplier as defined in RCW 90.03.015, or (b) if the only water right held by the person is a right
to the type of residential use of water that is exempted from permit requirements by RCW
90.44.050 and that right is for water from a well located in a county with a population that is
not greater than one hundred fifty thousand people.

RCW 90.80.055
Additional board powers.

(1) Except as provided in subsection (2) of this section, a board shall operate on a
countywide basis or on an area-wide basis in the case of a board with jurisdiction in more than
one county or water resource inventory area, and have the following powers, in addition to any
other powers granted in this chapter:
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(a) Except as provided in subsection (2) of this section, a board may act upon
applications for the same kinds of transfers that the department itself is authorized to act upon,
including an application to establish a trust water right under chapter 90.38 or 90.42 RCW. A
board may not act upon an application for the type of transfer within an irrigation district as
described in RCW 90.03.380(3). If a board receives an application for a transfer between two
irrigation districts as described in RCW 90.03.380(2), the board must, before publication of
notice of the application, receive the concurrence specified in that section.

(b) A board may act upon an application to transfer a water right claim filed
under chapter 90.14 RCW. In acting upon such an application, the board must make a tentative
determination as to the validity and extent of the right, if any, embodied in the claim and may
only issue a record of decision regarding a transfer of such a claim to the extent it is tentatively
determined to be valid. Neither the board's tentative determination, nor the director's
acceptance of such a tentative determination, constitutes an adjudication of the right under
RCW 90.03.110 through 90.03.240 or 90.44.220, and such a determination does not preclude or
prejudice a subsequent challenge to the validity, priority, or quantity of the right in a general
adjudication under those sections.

(c) A board may establish a water right transfer information exchange through
which all or part of a water right may be listed for sale or lease. The board may also accept and
post notices in the exchange from persons interested in acquiring or leasing water rights from
willing sellers.

(d) The director shall assign a representative of the department to provide
technical assistance to each board. If requested by the board, the representative shall work
with the board as it reviews applications for formal acceptance, prepares draft records of
decision, and considers other technical or legal factors affecting the board's development of a
final record of decision. A board may request and accept additional technical assistance from
the department. A board may also request and accept assistance and support from the county
government or governments of the county or counties in which it operates.

(2) The jurisdiction of a board shall not apply within the boundaries of a federal Indian
reservation or to lands held in trust for an Indian band, tribe, or nation by the federal
government.

RCW 90.80.057

Quorum.

For purposes of carrying out the official business of a board, a quorum consists of the physical
presence of two of the three members of a three-member board or three of the five members
of a five-member board. A board may operate with one or two vacant positions as long as it
meets the quorum requirement.
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RCW 90.80.060
Board powers—Funding.

(1) A water conservancy board may acquire, purchase, hold, lease, manage, occupy, and
sell real and personal property or any interest therein, enter into and perform all necessary
contracts, appoint and employ necessary agents and employees and fix their compensation,
employ contractors including contracts for professional services, sue and be sued, and do any
and all lawful acts required and expedient to carry out the purposes of this chapter.

(2) A board constitutes an independently funded entity, and may provide for its own
funding as determined by the commissioners. The board may accept grants and may adopt fees
for processing applications for transfers of water rights to fund the activities of the board. A
board may not impose taxes or acquire property by the exercise of eminent domain.

RCW 90.80.065

Dissolution of board.

A water conservancy board may be formally dissolved by the county or jointly by the counties
as applicable in which it operates by adoption of a resolution of the county legislative authority
or authorities. Notice of the dissolution must be provided to the director. The department may
petition the county legislative authority of the county or the lead county for a board to request
that the board be dissolved for repeated statutory violations or demonstrated inability to
perform the functions for which the board was created.

RCW 90.80.070
Applications for water transfers—Notice—Record of decision—Review—Alternate serving as
commissioner.

(1) A person proposing a transfer of a water right may elect to file an application with a
water conservancy board, if a board has been established for the geographic area where the
water is or would be diverted, withdrawn, or used. If the person has already filed an application
with the department, the person may request that the department convey the application to
the conservancy board with jurisdiction and the department must promptly forward the
application. A board is not required to process an application filed with the board. If a board
decides that it will not process an application, it must return the application to the applicant
and must inform the applicant that the application may be filed with the department. An
application to the board for a transfer shall be made on a form provided by the department. A
board may require an applicant to submit within a reasonable time additional information as
may be required by the board in order to review and act upon the application. At a minimum,
the application shall include information sufficient to establish to the board's satisfaction that a
right to the quantity of water being transferred exists, and a description of any applicable
limitations on the right to use water, including the point of diversion or withdrawal, place of
use, source of supply, purpose of use, quantity of use permitted, time of use, period of use, and
the place of storage.
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(2) The applicant for any proposed water right transfer may apply to a board for a
record of decision on a transfer if the water proposed to be transferred is currently diverted,
withdrawn, or used within the geographic area in which the board has jurisdiction, or would be
diverted, withdrawn, or used within the geographic area in which the board has jurisdiction if
the transfer is approved. In the case of a proposed water right transfer in which the water is
currently diverted or withdrawn or would be diverted or withdrawn outside the geographic
boundaries of the county or the water resource inventory area where the use is proposed to be
made, the board shall hold a public hearing in the county of the diversion or withdrawal or
proposed diversion or withdrawal. The board shall provide for prominent publication of notice
of the hearing in a newspaper of general circulation published in the county in which the
hearing is to be held for the purpose of affording an opportunity for interested persons to
comment upon the application. If an application is for a transfer of water out of the water
resource inventory area that is the source of the water, the board shall consult with the
department regarding the application.

(3) After an application for a transfer is filed with the board, the board shall publish
notice of the application and send notice to state agencies in accordance with the requirements
of RCW 90.03.280. In addition, the board shall send notice of the application to any Indian tribe
with reservation lands that would be, but for RCW 90.80.055(2), within the area in which the
board has jurisdiction. The board shall also provide notice of the application to any Indian tribe
that has requested that it be notified of applications. Any person may submit comments and
other information to the board regarding the application. The comments and information may
be submitted in writing or verbally at any public meeting of the board to discuss or decide on
the application. The comments must be considered by the board in making its record of
decision.

(4) If a majority of the board determines that the application is complete, and that the
transfer is in accordance with RCW 90.03.380, 90.03.390, or 90.44.100, the board must issue a
record of decision approving the transfer, subject to review by the director. In making its record
of decision, the board must consider among other things whether the proposed transfer can be
made without detriment or injury to existing water rights, including rights established for
instream flows. The board must include in its record of decision any conditions that are deemed
necessary for the transfer to qualify for approval under the applicable laws of the state. The
basis for the record of decision of the board must be documented in a report of examination.
The board's proposed approval must clearly state that the applicant is not permitted to proceed
to effect the proposed transfer until a final decision is made by the director. In making its
record of decision, the board must consider among other things whether the proposed transfer
can be made without detriment or injury to existing water rights, including rights established
for instream flows.

(5) If a majority of the board determines that the application cannot be approved under
the applicable laws of the state of Washington, the board must make a record of decision
denying the application together with its report of examination documenting its record of
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decision. The board's record of decision is subject to review by the director under RCW
90.80.080.

(6) When alternates appointed under the provisions of RCW 90.80.050(3) are serving as
commissioners on a board, a majority vote of the board must include at least one commissioner
appointed under the provisions of RCW 90.80.050(1).

(7) An alternate when serving as a commissioner in the review of an application before
the board shall:

(a) Review the written record before the board and any exhibits provided for the
review or provided at the hearing if a hearing was held;

(b) Review any audio or video recordings made of the proceedings on the
application; and

(c) Conduct a site visit if a site visit by other commissioners acting on the
application has been previously conducted.

(8) An alternate serving as a commissioner shall be guided by the conflict of interest
standards applicable to all commissioners under RCW 90.80.120. The board shall provide notice
of an alternate sitting as a commissioner to the applicant and other participants in proceedings
before the board in a timely manner to provide sufficient time for any challenges for conflict of
interest to be made prior to the board's decision on the application.

RCW 90.80.080
Records of decision—Transmittal to department and others—Internet posting—Review.

(1) The board must provide a copy of its record of decision to the applicant. The board
shall submit its record of decision on the transfer application to the department for review. The
board shall also submit its report of examination to the department summarizing factual
findings on which the board relied in reaching its record of decision and a copy of the files and
records upon which the board's record of decision is based. The board shall also promptly
transmit notice by mail to any person who objected to the transfer or who requested notice of
the board's record of decision.

(2) Upon receipt of a board's record of decision, the department shall promptly post the
text of the record of decision transmittal form on the department's internet site. The director
shall review each record of decision made by a board for compliance with applicable state
water law.

(3) Any party to a transfer, third party who alleges his or her water right will be impaired
by the proposed transfer, or other person may file a letter of concern or support with the
department and the department may consider the concern or support expressed in the letter.
Such letters must be received by the department within thirty days of the department's receipt
of the board's record of decision.

(4) The director shall review the record of decision of the board and shall affirm,
reverse, or modify the action of the board within forty-five days of receipt. The forty-five day
time period may be extended for an additional thirty days by the director or at the request of
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the board or applicant. If the director fails to act within the prescribed time period, the board's
record of decision becomes the decision of the department and is appealable as provided by
RCW 90.80.090. If the director acts within the prescribed time period, the director's decision to
affirm, modify, or reverse is appealable as provided by RCW 90.80.090, and the director's
decision to remand is appealable as provided by *RCW 90.80.120(2)(b).

RCW 90.80.090

Appeals from director's decisions.

The decision of the director to approve or deny an action to create a board, or to approve,
deny, or modify a water right transfer either by action or inaction is appealable in the same
manner as other water right decisions made pursuant to chapters 90.03 and 90.44 RCW.

RCW 90.80.100

Damages arising from records of decisions on transfers—Immunity.

Neither the county or counties, the department, a conservancy board, or its employees, nor
individual conservancy board commissioners shall be subject to any cause of action or claim for
damages arising out of records of decisions on transfers made by a board under this chapter.

RCW 90.80.110

Approval of interties.

Nothing in this chapter eliminates or lessens the requirements necessary for the approval of
interties.

RCW 90.80.120
Conflicts of interest.

(1) A commissioner of a water conservancy board shall not engage in any act which is in
conflict with the proper discharge of the official duties of a commissioner. A commissioner is
deemed to have a conflict of interest if he or she:

(a) Has an ownership interest in a water right subject to an application for
approval before the board;

(b) Receives or has a financial interest in an application submitted to the board
or a project, development, or venture related to the approval of the application; or

(c) Solicits, accepts, or seeks anything of economic value as a gift, gratuity, or
favor from any person, firm, or corporation involved in the application.

(2) In the event of a recusal of an appointed commissioner, an alternate may serve as a
commissioner on a board and may act upon the official board business for which the conflict of
interest exists.

(3) The department shall return a record of decision to a conservancy board without
action where the department determines that any member of a board has violated subsection
(1) of this section.
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(a) If a person seeking to rely on this section to disqualify a commissioner knows
of the basis for disqualification before the time the board issues a record of decision, the
person must request the board to have the commissioner recuse himself or herself from further
involvement in processing the application, or be barred from later raising that challenge.

(b) If the commissioner does not recuse himself or herself or if the person
becomes aware of the basis for disqualification after the board issues a record of decision but
within the time period under RCW 90.80.080(3) for filing objections with the department, the
person must raise the challenge with the department. If the department determines that the
commissioner should be disqualified under this section, the director must remand the record of
decision to the board for reconsideration and resubmission of a record of decision. The
disqualified commissioner shall not participate in any further board review of the application.
The department's decision on whether to remand a record of decision under this section may
only be appealed at the same time and in the same manner as an appeal of the department's
decision to affirm, modify, or reverse the record of decision after remand.

(c) If the person becomes aware of the basis for disqualification after the time
for filing objections with the department, the person may raise the challenge in an appeal of
the department's final decision under RCW 90.80.090.

RCW 90.80.130

Application of open public meetings act.

Water conservancy board activities are subject to the open public meetings act, chapter 42.30
RCW and to *chapter 42.32 RCW. This includes announcing meetings in advance.

RCW 90.80.135
Application of public records act.

(1) A board is subject to the requirements of chapter 42.56 RCW. Each board must
establish and maintain records of its proceedings and determinations. While in the possession
of the board, all such records must be made available for inspection and copies must be
provided to the public on request under the provisions of chapter 42.56 RCW.

(2) Upon the conclusion of its business involving a water right transfer application, a
board must promptly send the original copies of all records relating to that application to the
department for recordkeeping. A board may keep a copy of the original documents. After the
records are transferred to the department, the responsibility for making the records available
under chapter 42.56 RCW is transferred to the department.

RCW 90.80.140

Transfers approved under chapter 90.03 or 90.44 RCW not affected.

Nothing in this chapter affects transfers that may be otherwise approved under chapter 90.03
or 90.44 RCW.
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RCW 90.80.150

Information required to be maintained on the department's web site.

The department shall maintain information on its web site concerning the boards formed or
sought to be formed under the authority of this chapter, the transfer applications reviewed and
other activities conducted by the boards, and the funding of such boards. Conservancy boards
must provide information regarding their activities to the department to assist the department
in updating this information at least biennially in even-numbered years.

Washington Administrative Code (WAC)

https://app.leg.wa.gov/wac/

Regulations of executive branch agencies are issued by authority of statutes. Like legislation
and the Constitution, regulations are a source of primary law in Washington State. The WAC
codifies the regulations and arranges them by subject or agency. The online version of the WAC
is updated twice a month. Copies of the WAC as they existed each year since 2004 are available
in the WAC archive.

The Statute Law Committee declares that the certified PDF publication documents in the WAC
Archive area on the Office of the Code Reviser's website constitute the official publication of
the Washington Administrative Code.

Search WACs

Chapter 173-153 WAC

Water Conservancy Boards:
WAC 173-153-010

What are the purpose and authority of this chapter? The purpose of this chapter is to establish
procedures the department of ecology (ecology), water conservancy boards, applicants,
concerned agencies, and the public will follow in implementing chapter 90.80 RCW. Chapter
90.80 RCW authorizes establishment of water conservancy boards and vests them with certain
powers relating to water right transfers. RCW 90.80.040 authorizes the department to adopt
rules necessary to carry out the purposes of the statute.

WAC 173-153-020
To what does this chapter apply? These procedures apply to the establishment of water
conservancy boards in accordance with chapter 90.80 RCW and to:
(1) How such boards will function when processing water right transfer applications that
are filed with a board or that are transferred to a board from ecology at an applicant's request;
(2) Reporting requirements of boards;
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(3) How ecology will support and interact with boards; and
(4) How interested agencies and the public may participate in the board process.

WAC 173-153-030
How are terms defined in this rule? For the purposes of this chapter, unless the context clearly
indicates otherwise, the following definitions apply:

"Application" means an application made on an ecology form identified as an Application for
Change/Transfer to Water Right, form number 040-1-97 for a transfer of a water right,
including those transfers proposed under authority of RCW 90.03.380, 90.03.390 and
90.44.100. A board may supplement the application with additional forms or requests for
additional documentation. These forms and documentation become a part of the application.

"Board" means a water conservancy board pursuant to chapter 90.80 RCW.

"Bylaws" means the internal operating procedures, policies, or other guidance adopted by a
board and designated as the board's bylaws.

"Consumptive use" means use of water whereby there is a diminishment of the water source.

"Director" means the director of the department of ecology.

"Ecology" means the department of ecology.

"Ecology regional office" means the water resources program at the ecology regional office
designated to a board as the office where the board shall interact as identified within this
chapter.

"Geographic area" means an area within the state of Washington in which an established board
would have authority to process water right transfer applications. This area is identified by the
legislative authority or authorities of the county or counties seeking to establish the water
conservancy board. The area may be a single county, more than one county, a single water
resource inventory area, or more than one water resource inventory area. If the identified
geographic area contains all or part of more than one county, the counties involved must
identify a "lead county" for certain administrative purposes.

"Lead county" means the county legislative authority with which ecology will communicate for
administrative purposes in cases where a water conservancy board's geographic area includes
more than one county legislative authority.
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"Nonwater right holder" means, solely for the purpose of satisfying RCW 90.80.050(2) in regard
to determining whether a potential water conservancy board commissioner is a "nonwater
right holder," any party who:

(1) Does not meet the criteria of a water right holder as defined in this section; or

(2) Receives water solely through a water distributing entity.

"Record of decision" means the written conclusion reached by a water conservancy board
regarding a transfer application, with documentation of each board commissioner's vote on the
decision. The record of decision must be on a form provided by ecology and identified as a
Record of Decision, form number 040-105.

"Report of examination" means the written explanation, factual findings, and analysis that
support a board's record of decision. The report of examination is an integral part of the record
of decision. The report of examination must be on a form provided by ecology and identified as
Water Conservancy Board Report of Examination, form number 040-106.

"Source" means the water body from which water is or would be diverted or withdrawn under
an existing water right which an applicant has proposed to be transferred.

"Transfer" means a transfer, change, amendment, or other alteration of part or all of a water
right, as authorized under RCW 90.03.380, 90.03.390 or 90.44.100.

"Trust water right" means any water right acquired by the state under chapter 90.38 or 90.42
RCW, for management in the state's trust water rights program.

"Water conservancy board coordinator" means the person designated by the director or his or
her designee to coordinate statewide water conservancy board activities, communication, and
training, and to advocate for consistent statewide implementation of chapter 90.80 RCW and
chapter 173-153 WAC.

"Water right holder" means, solely for the purpose of satisfying RCW 90.80.020 (2)(d) and
90.80.050(2) in regard to determining whether the qualifications of petitioners to create a
board and a potential water conservancy board commissioner are "water right holders," and as
used within this rule, any individual who asserts that he or she has a water right and can
provide appropriate documentation of a privately owned water right which is appurtenant to
the land that they individually or through marital community property own or in which they
have a majority interest. Exception to the definition of a water right holder for the purpose of
determining a person's eligibility to be appointed as a commissioner is found in RCW
90.80.050(5).
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WAC 173-153-040
How is a water conservancy board created? All eligible entities identified in this section under
subsection (1)(a) of this section are encouraged to consult with ecology when considering
creation of a water conservancy board. In accordance with chapter 90.80 RCW, boards may
have either three or five commissioners and must be established to serve an identified
geographic area, as defined in WAC 173-153-030. A newly established board cannot include in
the geographic area in which it will serve any area that overlaps with a geographic area served
by an existing board.
(1) Creation of a water conservancy board is accomplished by the following steps:

(a) A resolution or petition is proposed to or by the legislative authority or
authorities of a county or counties;

(b) Public notice;

(c) Public hearing(s);

(d) Adoption of a resolution creating the board by the legislative authority or
authorities of the county or counties;

(e) When a board is created by more than one county legislative authority, a lead
county is designated;

(f) A petition is submitted to the director; and

(g) The director must approve the creation of a board.

Where is the resolution or petition calling for the creation of a board submitted?

(2) A resolution or petition calling for creation of a water conservancy board must be
submitted to the legislative authority or authorities of the county or counties in which the
board would serve.

Who can initiate a petition calling for the creation of a board?
(3) A resolution or petition may be initiated by the following entities:

(a) The legislative authority or authorities of the county or counties which would
be served by the board;

(b) The legislative authority of an irrigation district, a public utility district that
operates a public water system, a reclamation district, a city operating a public water system, or
a water-sewer district that operates a public water system;

(c) The governing body of a cooperative or mutual corporation that operates a
public water system serving one hundred or more accounts;

(d) Five or more water right holders, in the geographic area which would be
served by the board, who divert or withdraw water for a beneficial use, or whose nonuse of
water is due to a sufficient cause or an exemption pursuant to RCW 90.14.140; or

(e) Any combination of the above.
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What information must be included in the proposed resolution or petition calling for the
creation of a board?
(4) The resolution or petition must include:

(a) A statement describing the need for the board;

(b) Proposed bylaws that will govern the operation of the board;

(c) Identification of the geographic area within which the board would serve; and

(d) A description of the proposed method(s) for funding the operation of the
board.

What notice is given to the public regarding the proposed creation of a board?

(5) A public notice must be published in a newspaper of general circulation in the county
or, if the board would serve more than one county, a public notice must be published in a
newspaper of general circulation in each county in which the board would serve. The notice(s)
must be published not less than ten days and not more than thirty days before the date of a
public hearing on the proposed creation of the board. The notice(s) shall describe the:

(a) Time;

(b) Date;

(c) Place;

(d) Purpose of the hearing; and

(e) Purpose of the board.
Notice must be sent to the ecology regional office at the time of publication of the public
notice, and an effort shall be made to ensure that any watershed planning unit and Indian tribe
with an interest in water rights in the area to be served by the board also receives the notice.

How many public hearings must be held for the creation of a board?
(6) At least one public hearing on the proposed creation of the board must be held by
the legislative authority of each county in which the board would serve.

What must be included in the adopted resolution which establishes a board?
(7) If the legislative authority or authorities of the county or counties decide to establish

a board after the public hearing(s) a resolution must be adopted by the legislative authority or
authorities of the county or counties, approving the creation of the board. The resolution must
describe or include:

(a) The need for the board;

(b) The geographic area to be served by the board;

(c) The method or methods which will be used to fund the board;

(d) Whether the proposed board will consist of three or five commissioners;

(e) The designated lead county if a board is proposed which would serve in more
than one county; and

(f) A finding that the creation of the board is in the public interest.
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What is included in a petition to ecology for the creation of a board?
(8) The petition submitted to ecology to create the board must include the following:

(a) A copy of the resolution or petition to or by the legislative authority or
authorities of the county or counties calling for the creation of a board. If a board is proposed
which would serve in more than one county, the resolution shall be provided by the lead county
as designated under subsection (7)(e) of this section. If five petitioners meeting the definition of
a water right holder in the county or counties which initiate the petition, the petition must also
include the names and addresses of the petitioners;

(b) A summary of the public testimony presented during the public hearing(s)
conducted by the legislative authority or authorities of the county or counties in response to
the resolution or petition to create a board. The summary shall be clearly identified and include
the date of the hearing;

(c) A copy of the resolution adopted by the legislative authority or authorities of
the county or counties approving the creation of a water conservancy board. The resolution
must include all elements described in subsection (7) of this section; and

(d) A copy of the board's proposed bylaws.

What is the process for the director to approve or deny the creation of a water conservancy
board?

(9) Upon submission to the water conservancy board coordinator of the required
documentation pursuant to subsection (8) of this section, the director will determine whether
the creation of a water conservancy board will further the purposes of the law and be in the
public interest. The public interest includes, but is not limited to, whether ecology has sufficient
staffing resources to provide the necessary training, monitoring, and technical assistance to the
board and to make timely responses to the board's records of decisions.

(10) The director's determination regarding creation of the board shall be made within
forty-five days of receiving all items listed in subsection (8) of this section.

(12) If creation of a board is approved, ecology will include in its notice of approval any
unique conditions or provisions under which the approval is made, if any, and a description of
the initial training requirements for board commissioners as outlined in WAC 173-153-050.

WAC 173-153-042
How are water conservancy board commissioners and alternates appointed and the length of
their terms determined?

How do counties notify ecology of board commissioner's and alternate's appointments and
terms?

(1) Upon approval of a new board by ecology, or upon approval of restructuring the
number of commissioners on an existing board, the legislative authority of the county or the
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lead county shall submit to ecology's water conservancy board coordinator a written statement
identifying the individuals appointed to the board. The statement must include:

(a) The name, mailing address, and phone number or other contact information
of the commissioners and/or alternates;

(b) The terms of office of the commissioners; these terms of office must be
staggered as described in RCW 90.80.050(1).

What happens when a board commissioner's term expires or a board position becomes
vacant?

(2) Upon the expiration of a board commissioner's or alternate's term, the appropriate
legislative authority or authorities of the county or counties shall either:

(a) Reappoint the incumbent commissioner or alternate; or

(b) Appoint a new commissioner or alternate to the board. A written statement
including the information as described in subsection (1) of this section shall be submitted to
ecology's water conservancy board coordinator.

(3) In the event a board position becomes vacant, the legislative authority or authorities
of the county or counties shall appoint a new commissioner in accordance with RCW
90.80.050(2). A statement as described in subsection (1) of this section must be submitted to
ecology's water conservancy board coordinator. The new commissioner or alternate shall fill
the vacancy only for the remainder of the unexpired term and, upon completion of the
unexpired term, may be reappointed, as described in subsection (2) of this section, to serve a
full six-year term.

(4) If a board commissioner or alternate is reappointed to a position previously held by
that commissioner or alternate within one year of resigning the position or within one year of
the expiration of the commissioner's or alternate's term of service, then the original
appointment date will be considered as the appointment date of record.

What are the terms of board commissioners and alternates?

(5) Initial terms of commissioners appointed to a newly created board shall be staggered
as described in RCW 90.80.050. All alternate positions shall be for six-year terms.

(6) Upon the expiration of the initially appointed commissioners' terms, all subsequent
appointments shall be for six-year terms.

(7) The initial terms of office of board commissioners on a restructured board shall be
staggered as set forth in RCW 90.80.050. As each of the commissioners' term of office expires,
newly or reappointed commissioners shall all be appointed to six-year terms.

How would an appointed board commissioner or alternate resign the position?
(8) A board commissioner or alternate may resign the board position by submitting a
letter of resignation to the appointing county or counties. A copy of the resignation letter must
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be submitted to the water conservancy board coordinator by either the resigning board
commissioner or alternate or by the board.

What is the responsibility of a board in notification of board vacancies?

(9) It is the responsibility of the board to notify the appointing county(ies) and the water
conservancy board coordinator that there is a board commissioner vacancy.

(10) The appointing county(ies) and the board will determine and conduct a process to
fill the commissioner vacancy in accordance with subsection (3) of this section.

WAC 173-153-043
How can a board's authority be revoked or the board dissolved?
Revocation:
(1)(a) Ecology may revoke legal authority of a board to make any decisions regarding
water right transfers for reasons which include, but are not limited to, the following:

(i) If the board fails to issue a record of decision for a period of two years
or more from the date the board was approved or from the date that the last record of decision
was issued; or

(i) If the board demonstrates a pattern of ignoring statutory and
regulatory requirements in its processing of applications or in its records of decision; or

(iii) If requested by the legislative authority or authorities of the county or
counties that called for the board's formation.

(b) The board will be allowed thirty days to respond to any revocation before it becomes
effective. Ecology may reverse the revocation based upon the board response.

Dissolution:
(2)(a) The legislative authority of a county or lead county may adopt a resolution to
dissolve a board.

(b) Ecology may petition the legislative authority of the county or lead county, with a
copy to the board, for dissolution of a board.

(c) Upon resolution by the legislative authority of the county or lead county to
approve the dissolution of a board, the board will be allowed thirty days after the date of the
resolution to respond to the petition for dissolution.

(d) The resolution by a county or lead county to approve the dissolution of a board
will become effective thirty days after adoption of the resolution.

(e) The legislative authority of the county or lead county may reverse the dissolution
based upon the board's response.

WAC 173-153-045
What is the process for restructuring a board?
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(1) A board may be restructured as to the number of commissioners on the board and
the geographic area of its jurisdiction.

(2) A board, a county legislative authority, or a lead county legislative authority may
request to restructure an existing board within its geographical jurisdiction. It is suggested that
the legislative authority or authorities of the county or counties and the existing board
communicate and work cooperatively during the board restructuring process.

(3) If a request is made to restructure an existing board to a multicounty board, WRIA
board, or multi-WRIA board, the county legislative authority with the existing board must
determine if the restructured board would include geographic areas within an additional county
or counties. If the restructure includes a geographic area of another county, the county
legislative authority or all county legislative authorities of the affected counties must agree:

(a) To the number of board commissioners serving on the board;

(b) Whether the commissioners and alternates currently appointed to and
serving on the existing board or boards shall continue in that capacity;

(c) That areas within the county may be included within the geographic
jurisdiction of the multicounty, WRIA, or multi-WRIA board.

(4) If the county legislative authorities included in the restructuring cannot agree to the
terms of the restructure using an existing board, the county or counties in which a county
legislative authority already has an established board may dissolve the existing board and work
cooperatively with the other county legislative authority or county legislative authorities to
establish a new board.

(5) The legislative authority or authorities of the pertinent county or counties shall hold
a public hearing and adopt a resolution including:

(a) The manner of restructuring and the need for restructuring the board;

(b) The number of commissioners to serve on the board;

(c) The proposed geographic area of jurisdiction of the board;

(d) If the proposed geographic area of jurisdiction is restructured to include
more than one county legislative authority, the legislative authorities of each county included
within the restructuring shall identify a lead county; and

(e) A summary of the public testimony presented during the public hearing(s)
conducted by the legislative authority or authorities of the county or counties in response to
the resolution to restructure a board. The summary shall be clearly identified and include the
date of the hearing.

(6) Upon submission to the water conservancy board coordinator of the required
documentation pursuant to subsection (3) of this section, the director will determine whether
the restructuring of a board will further the purposes of the law and be in the public interest as
described in WAC 173-153-040(10).

(7) The director's determination to approve or deny restructuring of the board shall be
made within forty-five days of receiving all items listed in subsection (5) of this section.
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(8) If the board restructuring is approved, ecology will include in its notice of approval
any unique conditions or provisions under which the approval is made, if any, and shall identify
the date the restructuring of the board will take effect. The director shall also identify any
additional training required of the board if it assumes jurisdiction of a new geographic area.

WAC 173-153-050
What are the training requirements for board commissioners and alternates?
What training is required for newly appointed board commissioners and alternates?

(1) Every commissioner and alternate of a board shall complete a training program
provided by ecology:

(a) Before participating in any decision concerning a water right transfer
application being considered by the board;

(b) Within one year of appointment to the board by the county legislative
authority. If the training program is offered and is not completed within one year of
appointment to the board, ecology may inform the county and request the county to seek the
commissioner's resignation;

(c) Not more than one year prior to the commissioner's or alternate's
appointment to the board by the county legislative authority. If the training program is
completed by board administrative staff or other participating noncommissioners more than
one year prior to subsequent appointment to the board, the commissioner will be required to
repeat the training.

(2) Attendance at a training session for new commissioners shall be limited to board
commissioners, their administrative staff, board alternates, and individuals providing training.
Due to the complexity of the training and the need to provide adequate time to focus on
guestions from board commissioners, the number of participants attending each training
session shall be left to the discretion of the water conservancy board coordinator. Training for
new commissioners shall be scheduled depending on, but not limited to:

(a) Whether ecology has sufficient staffing resources to provide the necessary
training; and/or

(b) Whether there are sufficient numbers of board commissioners and/or
alternates needing training.

(3) Successful completion of the training program will:

(a) Consist of at least thirty-two hours of instruction, from or sponsored by
ecology, regarding hydrology, state water law, state water policy, administrative and judicial
case law developments, field practices, evaluation of existing water rights, and practical
experience working with ecology staff on applications for water right transfers;

(b) Require demonstrating an understanding of course materials during training,
and demonstrating sufficient mastery of the training curriculum through an examination
administered by an ecology employee upon completion of training; and
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(c) Only be recognized and tracked by ecology for appointed commissioners and
alternates.

(4) If a board is restructured to modify the geographic area, the director may require
additional training of all board commissioners.

(5) Upon a water conservancy board commissioner's or alternate's successful
completion of the training, ecology will certify such completion in writing to the county or lead
county of the geographic area served by the board. A copy of this letter shall also be sent to the
board.

Are there continuing education requirements for board commissioners and alternates?

(6) After completing one year of service on a water conservancy board, each following
year prior to the anniversary of their appointment date to the board, commissioners and
alternates must complete an additional eight hours of continuing education provided or
approved by ecology. Each commissioner and alternate shall complete the minimum continuing
education requirement before participating in any decision concerning a water right transfer
application being considered by a board.

(7) The anniversary date for a board commissioner or alternate serving on more than
one board concurrently will be determined by the earliest of all combined board appointment
dates.

(8) If less than six months has passed between the termination of service as a
commissioner or alternate and appointment to any board as a commissioner or alternate, any
current continuing education credit received during the last twelve months of the period of
service with the previous board will apply to the new term under the new date of appointment
in accordance with WAC 173-153-042. If a period of greater than six months has passed
between the termination of service as a commissioner or alternate and appointment to any
other board as a commissioner or alternate, any current continuing education credit received
during the period of service with the previous board will not apply to the new term under the
new date of appointment.

(9) Each board commissioner and alternate must ensure his or her own eligibility and
remain current on continuing education. Eligibility of a board commissioner or alternate could
become a basis for ecology's reversal of a record of decision or an appeal by a third party of
ecology's final administrative order.

(10) Ecology may, at its discretion, and in response to requests, provide continuing
education training periodically. Ecology may also combine training for more than one board.
Attendance at continuing education sessions provided by ecology water resources program
shall generally be limited to board commissioners, administrative staff to boards, board
alternates, and individuals providing training. Ecology may, at its discretion, and in response to
requests, invite other identified entities to participate in continuing education sessions.
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How can a board commissioner or alternate receive credit for continuing education not
provided or sponsored by ecology water resources program?

(11) Continuing education training requirements may be fulfilled through training not
provided or sponsored by ecology's water resources program. However, such training will be
accepted only if it is reported to ecology on a form provided by ecology and identified as the
Water Conservancy Board Training Credit Request Form, form number 040-104, and approved
at ecology's discretion.

(12) To receive continuing education credit for participating in a training activity
sponsored by another entity other than ecology water resources program, a Water
Conservancy Board Training Credit Request Form, form number 040-104:

(a) Must be used;

(b) Must be submitted to the water conservancy board coordinator at ecology;

(c) Must include all required information. If the form is incomplete, it will be
returned to the commissioner or alternate requesting the credit;

(d) Must include documentation of course attendance. If attendance
documentation is not provided, a written summary of the training activity and information
learned must be included;

(e) Must provide enough information to justify the hours requested;

(f) Will only be accepted by ecology after completion of the commissioner's or
alternate's participation in the training activity.

(13) The complete training credit request form identified under subsection (12) of this
section will be reviewed as expeditiously as possible by ecology. The hours credited to the
commissioner or alternate will be documented by ecology in a letter to the commissioner or
alternate requesting the training credit. A copy of the letter will be sent to the ecology
designated regional representative and the water conservancy board.

(14) The approved credit hours count toward a commissioner's or alternate's eligibility
only upon the receipt by the commissioner or alternate of written confirmation from ecology.

(15) The hours credited in subsection (13) of this section are effective based on the date
of the letter issued by ecology approving the training.

(16) Training means that the commissioner or alternate participates in a forum
specifically intended for learning from another person such as an author, instructor, speaker, or
presenter.

(17) Reasonable and appropriate continuing education subjects that directly relate to
water conservancy board authorities and responsibilities include, but are not limited to:

(a) State water law;

(b) State water policy;

(c) Administrative and judicial case law developments;

(d) Field practices;

(e) Evaluation of existing water rights;

(f) Hydrology;
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(g) Technical writing;

(h) Other related topics.

(18) Reasonable and appropriate continuing education activities that directly relate to
water conservancy board authorities and responsibilities include, but are not limited to:

(a) Seminars;

(b) Conferences;

(c) Classes;

(d) Presentations given by others;

(e) Readings. Readings may include books on water resource issues or law,
proceedings and papers associated with conferences related to subjects included in subsection
(17) of this section;

(f) Field experiences; and

(g) Research completed for a presentation, speech, or instruction given by the
board commissioner or alternate.

(19) Examples of activities not considered reasonable and appropriate continuing
education include, but are not limited to:

(a) Meetings in which the commissioner or alternate acts as a member of a
committee, or integral participant in proceedings, appeals, or litigation;

(b) Presentations, speeches, or instruction personally made by, or readings
authored by, the commissioner or alternate requesting the training credit;

(c) Work done by a commissioner or alternate as part of the direct
responsibilities of the water conservancy board such as:

(i) Field examinations;

(i) Investigation of a water right change application;

(iii) Discussions of applications;

(iv) Technical assistance received specific to an application; and

(v) Litigation initiated by a water conservancy board, or a board
commissioner or alternate or litigation initiated by an entity against the water conservancy
board or board commissioner or alternate;

(d) Topics that do not directly relate to water conservancy board authorities and
responsibilities.

(20) Board commissioners are encouraged to report to the water conservancy board
coordinator all relevant continuing education received. Ecology will track all training received
and reported by board commissioners and alternates as required in subsections (11) through
(19) of this section. Any continuing education hours received and reported beyond the required
eight hours annually will be documented and kept on file at ecology. Continuing education in
excess of the required eight hours cannot be carried over to the next year.
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WAC 173-153-060
What is the scope of authority of a water conservancy board?
(1) A board has authority to:

(a) Evaluate water right transfer applications and issue records of decision and
reports of examination for water right transfers;

(b) Act upon the transfer of water rights to the state trust water right program,
when doing so is associated with an application to transfer a water right. Boards are
encouraged to immediately contact ecology for technical assistance when acting on changes
involving trust water rights;

(c) Establish and maintain a water right transfer information exchange program
regarding the sale and lease of water rights; and

(d) Perform other activities as may be authorized under chapter 90.80 RCW,
subject to other applicable state laws and regulations.

How does a board process a water right change application?

(2) A board may accept for processing an application to transfer a surface or
groundwater right if the water right is currently diverted, withdrawn, or used within or, if
approved, would be diverted, withdrawn, or used within the boundaries of the geographic area
in which the board has jurisdiction, exceptions to this are stated in subsection (7) of this
section. The application may be for a permanent or temporary use.

(a) The board should promptly request from the department a copy of the water
right file related to the water right transfer application filed with the board. The department
will comply with the request at no charge to the board.

(b) The board shall investigate the application and determine whether the
proposal should be approved or denied and, if approved, under what conditions, if any, the
approval should be granted.

(c) As part of the process described in subsection (2)(b) of this section, boards
should determine whether a watershed planning unit is involved in planning related to the
source of water that would be affected by the application being considered. If so, the board
should notify the planning unit of the application, and consider comments from the watershed
planning unit prior to issuing its record of decision.

(3) Decisions on applications must be made by a board in the order in which the
applications were originally accepted by the board. Exceptions are outlined in RCW 90.03.380
and chapter 173-152 WAC.

(4) Boards must take into consideration the effect of a proposed transfer on the
availability of water for, or possible impairment of, previously filed transfer applications for
water from the same source regardless of the order in which applications are processed. This
includes any applications for transfers filed with ecology or any other water conservancy board.
Ecology will cooperate with boards to resolve any problems associated with conflicting
applications.
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(5) Neither the annual quantity nor the instantaneous quantity of water tentatively
determined by the board to be associated with a water right may be increased. Uses may not
be added and the acreage irrigated may not be expanded, except in the circumstances allowed
in RCW 90.03.380, in which the annual consumptive use under the water right is not increased.

(6) As described in RCW 90.66.065, under a family farm permit, surplus waters made
available through water-use efficiency may, subject to laws including WAC 173-152-110, be
transferred to any purpose of use that is a beneficial use of water.

(7) Any water right or portion of a water right that has not previously been put to actual
beneficial use cannot be transferred, except as authorized by RCW 90.44.100, or RCW
90.03.395 and 90.03.397.

Where can an applicant file a water right change application?

(8) If a board has been established in an area where an applicant wishes to apply for a
water right transfer, applicants have the option of applying either directly to ecology or to a
board.

What happens if two boards have overlapping jurisdictions?

(9) Overlapping jurisdiction occurs because boards may transfer rights into and out of
their geographic area. Water conservancy boards may negotiate inter-board agreements to
determine which board will act in instances of overlapping jurisdiction. Boards are advised to
research applicable law, including chapter 39.34 RCW, the Interlocal Cooperation Act, prior to
entering into any agreement. Any such agreement must be filed with the water conservancy
board coordinator within fifteen days of its effective date.

(20) In circumstances in which more than one board may have authority to process
water right transfers in a particular area, but the boards have not negotiated an inter-board
agreement as specified in subsection (9) of this section, an applicant may file an application
with either board. For example, if one board has authority to transfer the applicant's water
right out of its jurisdiction, while another board has authority to transfer the water right into its
jurisdiction, the applicant can apply to either board.

WAC 173-153-070
What does an applicant need to know about filing an application for transfer of a water right?
How are applications accepted for processing by a board?

(1) Ecology will provide water right transfer application forms and applicant instructions
to boards, which will make them available to the public upon request. All applications to a
board must be made using the water right application for change/transfer form supplied by
ecology, form number 040-1-97.

(2) Boards and ecology shall inform all applicants that the decision to file a transfer
application with a board rather than directly with ecology is solely at the discretion of the
applicant, provided a board is active in the area addressed by the transfer application.
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(3) A water right transfer application is considered filed when it is received by a board
commissioner, or a designated administrative support person for a board at the location
designated by the board.

(4) A separate application must be filed for each water right that is proposed to be
transferred.

(5) A majority vote of a quorum of a board is required to accept a complete application
for processing.

What must a complete application include?

(6) Boards shall require that applications submitted directly to them are complete and
legible. A complete application shall:

(a) Contain the information requested on the application form as applicable.

(b) Include all required signatures.

(c) Be accompanied by such maps and drawings, in duplicate, and such other
data or fees, as may be required by the board. Such accompanying data shall be considered as
part of the application as described in RCW 90.03.260.

(7) A board may request that an applicant provide additional information as part of the
application by requiring, for example, that the applicant complete additional forms
supplemental to the standard application or that applicant prepare and/or provide specific
reports regarding aspects of the application.

How is an application number assigned to a water right transfer application filed with a
board?

(8) The board shall assign a unique number to a water right transfer application upon
acceptance of the application by the board.

(9) The number assigned by the board to the water right transfer application shall be
written in ink within the "office use only" space provided on the application for the application
number.

(10) The water right transfer application, public notice, record of decision, and report of
examination produced by the board in processing the application shall reference the board-
assigned number.

(11) The unique application number is assigned in accordance with the following three-
part format:

(a) The first part of the board-assigned application number will identify the
board that has accepted the application as follows:
(i) Boards having jurisdiction within a geographic area that is based upon
a county boundary or the boundary of multiple counties will begin all application numbers with
the first four letters of the name of the county or of the lead county. For example, a board with
jurisdiction within Kittitas County will begin each application number with the letters "KITT."
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(ii) Boards that have jurisdiction within a geographic area that is based
upon a water resource inventory area (WRIA) or multiple WRIAs will use the number of the
WRIA of jurisdiction or, in the case of multi-WRIA boards, the WRIA of jurisdiction associated
with the water right.

(b) The second part of the board-assigned application number will be the last
two digits of the year in which the application was accepted. For example, applications that are
accepted during the year 2003 will use the digits "03."

(c) The third part of the board-assigned application number will be a sequential
two-digit number beginning with the number "01" for the first application accepted after the
effective date of this rule and beginning with number "01" for the first application accepted by
the board during each subsequent calendar year.

(d) A dash (-) will be used to separate the three parts of the application number
as provided within (a), (b), and (c) of this subsection. For instance, the first application accepted
by the Kittitas County water conservancy board during the year 2003 will be assigned number
KITT-03-01.

Can applications before a board also be considered filed with ecology?

(12) The board must forward the complete original application form upon which the
board has legibly written the board-assigned application number in the "office use only" space
to the ecology designated regional representative within five business days of the date the
board accepts the application for processing.

(13) Within thirty business days from the date ecology receives the application from the
board, ecology will assign a state water right change application number to the application and
inform the board of the assigned number. The number assigned by ecology will be used for
ecology's internal administrative purposes, including the recording of the application within the
state water right record. The ecology-assigned number need not be used by the board in
processing the application, including within the public notice.

(14) Ecology will open and maintain a file regarding the application for permanent
recordkeeping. The application will not be considered as part of ecology's active application
processing workload while the application is being processed by the board, but upon receipt of
the application by ecology, the application is considered to be dual-filed with both the board
and ecology. The application will retain a place in line with ecology based upon the date of
acceptance by the board without payment of state examination fees as long as the board is
processing the application.

(15) Ecology shall not act on the application unless it is notified by the board that the
board has declined to process the application and upon receiving a written request from the
applicant that ecology process the application. Upon written request from the applicant that
ecology process the application, the required state examination fee will be due. Ecology shall
notify the applicant that examination fees are due to ecology. The applicant must submit the
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required state examination fee within sixty days after the written request to ecology to process
the application. Ecology will not process an application until all fees are paid.

(16) The applicant may voluntarily withdraw the application from the board by making
such request to the board in written form. The board shall forward a copy of the applicant's
request to withdraw the application to the ecology designated regional representative. The
application is considered withdrawn from ecology upon the withdrawal of the application from
the board. Ecology will remove the application from its line and reject the application.

How can responsibility for processing an application previously filed with ecology be
transferred to a board?

(17) If an application has previously been filed with ecology, the applicant may make a
request that ecology convey the application to the board with geographic jurisdiction. Such a
request must be in written form. A copy of the written request to ecology must be sent to the
board at the same time. Ecology will comply with the request by providing all related file
documents to the appropriate board. The original application will continue to be on file and
maintained at ecology but will not be considered as part of ecology's active workload while the
application is being processed by the board.

(18) The board shall notify ecology if it accepts the application for processing. Upon
acceptance for processing by the board, the application will retain its place in line at ecology
and be considered dual-filed with both the board and ecology. Ecology will remove the
application from its active workload. The board will assign an application number in accordance
with subsection (11) of this section and inform the ecology designated regional representative
in writing of the board's application number within five business days of accepting the
application.

(19) If an application previously filed directly with ecology is accepted for processing by
a board, the board shall ensure that a public notice of the application consistent with WAC 173-
153-080 is made, regardless of whether the application was previously subject to public notice
by ecology.

Can a board decide not to accept an application for processing, or decide to discontinue
processing an application?

(20) By a majority vote of a quorum of a board, a board may decline to process or may
discontinue processing an application at any time. The board must inform the applicant of its
decision in writing within fourteen business days of making the decision. The board must, at the
same time, send the ecology regional office a copy of the board's written notice to the
applicant. If the basis of the board's decision to decline processing the application is not
sufficiently clear from the written notice, and the applicant filed a written request that ecology
process the application, ecology may request a further written explanation regarding the
board's decision not to process or finish processing the application. The board must provide this
additional written explanation within thirty days of ecology's request.
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(21) If a board declines to process or discontinues processing an application, it must
return the application to the applicant and must inform the applicant that the application may
be filed with ecology and advise the applicant of the appropriate ecology office where the
application should be filed.

Who must receive copies of applications being processed by a board?

(22) Boards must ensure that copies of applications accepted by them for processing are
provided to interested parties in compliance with existing laws. To assist the boards in this,
ecology will provide a list of parties which have identified themselves to ecology as interested
in the geographic area of the board. Additional interested parties, including Indian tribes, may
request copies of applications from boards.

(23) A notice of each application accepted by a board shall be provided to any Indian
tribe that has reservation lands or trust lands contiguous with or encompassed within the
geographic area of the board's jurisdiction.

WAC 173-153-080
What public notice is given on a water right transfer application before a board?

(1) Upon acceptance by a board of a water right transfer application in accordance with
this chapter, the board shall publish a public notice of the proposed water right transfer in
accordance with RCW 90.03.280. This notice must be published at least once a week for two
consecutive weeks in the legal notice section of a newspaper of general circulation in the
project area of the county or counties where the application proposes to use, divert, withdraw
and/or store water. Ecology must provide the board with a list of newspapers generally
acceptable for the publication of public notices. The board should consider publishing an
additional public notice in other areas that could be affected by the transfer proposal. The
public notice of each individual application for transfer must include the following information:

(a) The applicant's name and city or county of residence;

(b) The board's assigned water right change application number;

(c) The water right priority date;

(d) A description of the water right to be transferred, including the number of
any water right document, that embodies the water right such as a permit, certificate or claim
filed under chapter 90.14 RCW, the location of the point of diversion or withdrawal; the place
of use; the purpose(s) of use; the period of use; if for irrigation purposes, the total acres
irrigated; and the instantaneous rate and annual quantities as stated on the water right
document;

(e) A description of the proposed transfer(s) to be made, including, when
applicable, the proposed location of point(s) of diversion or withdrawal; the proposed place(s)
of use; the proposed purpose(s) of use; if for irrigation purposes, the total number of acres to
be irrigated; and the instantaneous rate and annual quantities of water associated with the
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proposed water right transfer including the description of a transfer that includes only a portion
of a water right;

(f) The manner and time limit for filing protests with ecology under RCW
90.03.470 and WAC 508-12-170; and

(g) The manner for providing written and oral comments or other information to
the board, including the board's mailing address and the place, date, and time of any public
meeting or hearing scheduled to consider, discuss, or decide the application.

(2) The board may require the applicant to review and confirm the information in the

public notice prior to publication. If the board does so, the applicant assumes responsibility for
any errors contained in the description of the application published in the public notice.

How does the board verify that proper public notice of the application was made?

(3) The board must send a copy of the public notice to the ecology designated regional
representative at the same time the public notice is submitted for publication.

(4) Before issuing a decision on an application, the board must first receive a notarized
affidavit of publication from each newspaper in which the public notice regarding the
application was published, and the board must verify that publication occurred correctly. The
board must also allow at least thirty days following the last date of publication of the notice, to
allow for protests or objections to be filed with ecology before the board issues a record of
decision.

How are errors or omissions in the public notice corrected? When does a public notice need
to be republished?

(5) The public notice must be republished in all newspapers of original publication when
an applicant substantively amends an application for a transfer of a water right subsequent to
publication of the notice, or when the publication contains a substantive error or omission
occurs in the publication. All parties who were sent the original application as required by WAC
173-153-070(22) and/or the original public notice must be sent corrected copies of any
amended transfer application and/or an amended public notice. For the purposes of this
subsection, the term "substantive error or omission" for publication purposes, refers to any
item identified in subsection (1) of this section that is omitted from or inadequately
characterized in the public notice. An application is considered substantively amended if it
expands the intent of the original proposal or results in a substantial change, such as an
alteration to the proposed point of diversion or withdrawal, proposed purpose(s) of use, or to
the proposed place of use.

WAC 173-153-080
What public notice is given on a water right transfer application before a board?

(1) Upon acceptance by a board of a water right transfer application in accordance with
this chapter, the board shall publish a public notice of the proposed water right transfer in
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accordance with RCW 90.03.280. This notice must be published at least once a week for two
consecutive weeks in the legal notice section of a newspaper of general circulation in the
project area of the county or counties where the application proposes to use, divert, withdraw
and/or store water. Ecology must provide the board with a list of newspapers generally
acceptable for the publication of public notices. The board should consider publishing an
additional public notice in other areas that could be affected by the transfer proposal. The
public notice of each individual application for transfer must include the following information:

(a) The applicant's name and city or county of residence;

(b) The board's assigned water right change application number;

(c) The water right priority date;

(d) A description of the water right to be transferred, including the number of
any water right document, that embodies the water right such as a permit, certificate or claim
filed under chapter 90.14 RCW, the location of the point of diversion or withdrawal; the place
of use; the purpose(s) of use; the period of use; if for irrigation purposes, the total acres
irrigated; and the instantaneous rate and annual quantities as stated on the water right
document;

(e) A description of the proposed transfer(s) to be made, including, when
applicable, the proposed location of point(s) of diversion or withdrawal; the proposed place(s)
of use; the proposed purpose(s) of use; if for irrigation purposes, the total number of acres to
be irrigated; and the instantaneous rate and annual quantities of water associated with the
proposed water right transfer including the description of a transfer that includes only a portion
of a water right;

(f) The manner and time limit for filing protests with ecology under RCW
90.03.470 and WAC 508-12-170; and

(g) The manner for providing written and oral comments or other information to
the board, including the board's mailing address and the place, date, and time of any public
meeting or hearing scheduled to consider, discuss, or decide the application.

(2) The board may require the applicant to review and confirm the information in the
public notice prior to publication. If the board does so, the applicant assumes responsibility for
any errors contained in the description of the application published in the public notice.

How does the board verify that proper public notice of the application was made?

(3) The board must send a copy of the public notice to the ecology designated regional
representative at the same time the public notice is submitted for publication.

(4) Before issuing a decision on an application, the board must first receive a notarized
affidavit of publication from each newspaper in which the public notice regarding the
application was published, and the board must verify that publication occurred correctly. The
board must also allow at least thirty days following the last date of publication of the notice, to
allow for protests or objections to be filed with ecology before the board issues a record of
decision.
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How are errors or omissions in the public notice corrected? When does a public notice need
to be republished?

(5) The public notice must be republished in all newspapers of original publication when
an applicant substantively amends an application for a transfer of a water right subsequent to
publication of the notice, or when the publication contains a substantive error or omission
occurs in the publication. All parties who were sent the original application as required by WAC
173-153-070(22) and/or the original public notice must be sent corrected copies of any
amended transfer application and/or an amended public notice. For the purposes of this
subsection, the term "substantive error or omission" for publication purposes, refers to any
item identified in subsection (1) of this section that is omitted from or inadequately
characterized in the public notice. An application is considered substantively amended if it
expands the intent of the original proposal or results in a substantial change, such as an
alteration to the proposed point of diversion or withdrawal, proposed purpose(s) of use, or to
the proposed place of use.

WAC 173-153-090
How can protests and letters of concern or support on a water right transfer application be
submitted to a board?

Where is a protest submitted regarding a water right transfer application before a board?

(1) A protest against granting a proposed water right change or transfer, as identified in
RCW 90.03.470(12), must be received by ecology, with the statutory protest fee, within thirty
days of the last date of publication of the public notice.

(2) Ecology shall provide a copy of the protest to the appropriate board within five days
of receipt of the protest.

(3) In accordance with WAC 508-12-170 and 508-12-220, a board will thoroughly
investigate all pertinent protests of a transfer application before the board.

(4) Ecology shall consider all pertinent protests during its review of the board's record of
decision on the application.

(5) Persons inquiring of the board or ecology regarding protest procedures shall be
directed to file the protest with ecology.

(6) A board must immediately forward to ecology any protests it receives including the
statutory protest fee.

What is included in a valid protest?
(7) A protest must include:
(a) The name, address and phone number (if any) of the protesting party;
(b) Clear identification of the transfer application being protested; and
(c) A statement identifying the basis for the protest.
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(d) The statutory protest fee.

What is the difference between a protest and a letter of concern or support?

(8) Any protest received more than thirty days after the last date of publication of the
public notice, or without the required fee, will be filed as a letter of concern.

(9) A letter of support is any comment addressing the benefit of the project proposed in
an application.

(10) A party who provides a letter of concern or support regarding an application to a
water conservancy board is not considered to be a protesting party unless the party has also
filed a valid protest with ecology in compliance with this section.

Will a protest or letter of concern be considered?

(11) Boards must accept and consider any oral or written comments or protests in
evaluating an application, in accordance with chapter 90.80 RCW, this chapter, and board
bylaws.

WAC 173-153-100
How does a water conservancy board operate?

(1) Water conservancy board meetings must be in compliance with the Open Public
Meetings Act, chapter 42.30 RCW. Additionally, minutes of the meetings must be recorded
pursuant to chapter 42.32 RCW and such minutes must be made available for public review
upon request.

(2) At the beginning of any meeting or hearing in which any application to change or
transfer a water right is to be discussed, or upon which a decision is to be made, those
individuals in attendance must be informed that any known allegations of conflict of interest
must be expressed in that meeting or hearing or their right to do so may be forfeited in
accordance with RCW 90.80.120 (2)(a).

(3) A board may adopt and amend its own bylaws through which board meetings,
operations, and processes are governed.

How can a board be contacted by the public?

(4) Each board must designate at least one primary contact person for communicating
with ecology and other entities. The board must inform the water conservancy board
coordinator of:

(a) The name of the primary contact;
(b) How to contact that person; and
(c) Any changes to the contact information for the primary contact of the board.

(5) Boards are subject to the Public Records Act, chapter 42.17 RCW and as described in

RCW 90.80.135.
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WAC 173-153-110
What is involved in the examination of an application before a board?

(1) Boards shall base their records of decision and reports of examination regarding a
transfer application on applicable state laws and regulations. In addition to specific water law,
boards must also consult and consider other relevant state laws, including, but not limited to,
the Growth Management Act (chapter 36.70A RCW).

(2) Generally, a board should conduct a field examination of the site(s) identified in the
transfer application, and clarify any unclear information by contacting and discussing the
information with the applicant or other appropriate persons.

(3) All relevant information must be identified, discussed, and considered in the board's
examination. This may include the need for a board to collect pertinent detailed hydrological or
hydrogeological information regarding the site(s) involved in the proposal. Any person
providing an engineering, hydrologic, geologic and/or hydrogeological analysis on behalf of an
applicant with an application before a board must be licensed in accordance with chapter 18.43
or 18.220 RCW, as applicable. The analysis must be certified by the individual's professional
stamp.

(4) A board may require an applicant to provide additional information at the applicant's
expense, if that information is necessary to render an adequately informed record of decision
on an application.

How are comments and protests considered during the examination of the water right
transfer application?

(5) Boards may also request that commenters or protestors provide additional
information regarding their comments if such information is necessary to render an adequately
informed record of decision on an application. Boards may also discuss the concerns raised in
comments and protests with the persons who filed them.

(6) Boards must consider all comments and protests received about a pending
application, whether or not additional information is provided by the protestor or commenter.

(7) Ecology, as is the case with any public agency, may provide formal written or oral
comments regarding the application under discussion at a public meeting of the board.
However, if ecology does provide formal comments in the context of a public meeting, the
comments shall not be taken as giving either technical assistance or direction to the board, any
more than any other comments would be so considered.

What other entities should be consulted when a board examines an application?

(8) When public interest applies to the application evaluation or when there may be
existing rights that could be impaired, boards shall determine whether an Indian tribe,
watershed planning unit, or other governmental body is directly involved in planning or water
management related to the source of water that would be affected by the application. If this is
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found to be the case, the board should consult the tribe, watershed planning unit, or other
governmental body in the board's effort to obtain information concerning the application.

What other information must a board consider in its examination of the application?

(9) Boards must evaluate an application, including all information obtained by the board
that is associated with the application, and determine whether or not the transfer as proposed
is in accordance with applicable state laws and regulations. The board must also make a
tentative determination as to the extent and validity of the water right proposed to be
transferred, as well as whether the transfer can be made without injury or detriment to existing
rights. The board must evaluate a transfer proposal pursuant to RCW 90.44.100 as to whether
the proposed transfer is detrimental to the public interest. Public interest shall not be
considered when deciding whether to grant an application for change pursuant to RCW
90.03.380 exclusively.

(10) Boards shall ensure that the requirements of the State Environmental Policy Act
(SEPA), chapter 43.21C RCW, and the SEPA rules, chapter 197-11 WAC, have been met before
finalizing a record of decision. If a board concludes it is appropriate under WAC 197-11-922
through 197-11-944, the board may be the lead agency for SEPA compliance.

(11) A board shall consult with ecology if it encounters new, unusual, or controversial
issues in the course of examining an application. Ecology will provide assistance as to how to
proceed in accordance with existing state laws, rules, and current ecology policies and
administrative practices.

(12) When a board receives an application to transfer a water right that is located in an
area subject to an ongoing general water rights adjudication process, the board shall consult
with ecology prior to taking any action on the application. Ecology will seek guidance from the
pertinent superior court regarding the court's role in administering the water rights that are
subject to the adjudication. Ecology shall then advise the board on whether and how the board
may process applications.

WAC 173-153-120
What assistance is available to water conservancy boards?
(1) The director, or his or her designee, shall assign a representative of ecology to be
available to provide technical assistance to each board as provided in RCW 90.80.055 (1)(d).
(2) Upon request by a board, an ecology representative will provide technical assistance
as the board:
(a) Reviews applications for formal acceptance;
(b) Prepares draft records of decision and reports of examination;
(c) Considers technical factors; and
(d) Considers legal factors affecting the board's development of a record of
decision.
(3) A board may request and accept additional technical assistance from ecology.
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(4) A board may also request and accept assistance and support from the government or
governments of the county or counties in which it operates, as well as from other interested
parties.

(5) Ecology recognizes that boards are independent entities with the legal right to make
records of decision on water right transfer applications without seeking assistance from
ecology. However, should a board desire assistance from ecology in processing an application
or regarding its administrative functions, ecology will provide technical assistance upon request
of the board. This technical assistance may address issues involved in application processing,
including procedural requirements and administrative functions, and can include specific
information regarding approaches to resolving particular issues. However, in deference to the
independent status of boards, such technical assistance shall be solely in the form of guidance
and shall not dictate or otherwise direct any board to reach a specific conclusion regarding any
aspect of application processing or of a board's administrative functions.

(6) Technical assistance and training provided to a board is not subject to the Open
Public Meetings Act.

WAC 173-153-130
How are records of decision and reports of examination made by a water conservancy board?

(1) Records of decision and reports of examination are adopted by a majority vote of a
board, pursuant to RCW 90.80.070(4). A board's record of decision and report of examination
must be in writing, and the record of decision and report of examination become part of the
public record.

(2) When a board proposes to deny an application, in whole or in part, the board must
issue to both the applicant and ecology a record of decision and report of examination denying
the transfer, or a portion of the transfer, subject to review and final determination by ecology.

(3) When a board proposes to approve an application, the board must issue to both the
applicant and ecology a record of decision and a report of examination approving the transfer,
subject to review and final approval by ecology.

What is included in a record of decision?

(4) The record of decision must be prepared on a form provided by ecology and
identified as the Record of Decision, form number 040-105, and must include the conclusion of
the board as to whether the application is denied or approved and a record of the individual
vote or abstention of each participating commissioner or that a commissioner has recused him
or herself.

What is included in a report of examination?

(5) It is the responsibility of the water conservancy board to ensure that all relevant
issues identified during its evaluation of the application, or which are raised by any commenting
party during the board's evaluation process, are thoroughly evaluated and discussed in the
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board's deliberations. These discussions must be fully documented in the report of
examination.

(6) The report of examination will consist of a form provided by ecology and identified
as Water Conservancy Board Report of Examination, form number 040-106, documenting and
summarizing the basic facts associated with the decision. This shall include:

(a) Within a section entitled "background":

(i) A description of the water right proposed for transfer, including the
board-assigned water right change application number, and the board's tentative
determination as to the validity and quantification of the right, as well as the historical water
use information that was considered by the board;

(ii) An explanation of how the board complied with the State
Environmental Policy Act; and

(iii) A description of any previous change decisions associated with the
water right.

(b) Within a section entitled "comments and protests": A description of any
protests, and written or oral comments, including:

(i) The names and addresses of the protestors or commenters;

(ii) A description of the issues raised; and

(iii) The board's analysis regarding each issue raised.

(c) Within a section entitled "investigation":

(i) A description of the project proposed by the applicant, including any
issues related to development, such as the applicant's proposed development schedule and an
analysis of the effect of the proposed transfer on other water rights, pending applications for
changes or transfers, and instream flows established under state law;

(ii) A narrative description of any other water rights or other water uses
associated with both the current and proposed place of use and an explanation of how those
other rights or uses will be exercised in conjunction with the right proposed to be transferred;

(iii) If the proposed transfer is authorized under RCW 90.44.100, an
analysis of the transfer as to whether it is detrimental to the public interest, including impacts
on any watershed planning activity. Public interest shall not be considered if the proposed
transfer is authorized pursuant to RCW 90.03.380 exclusively;

(iv) Any information indicating that an existing water right or portion of a
water right has been relinquished or abandoned due to nonuse and the basis for the
determination;

(v) A description of the results of any geologic, hydrogeologic, or other
scientific investigations that were considered by the board and how this information
contributed to the board's conclusions;

(d) Within a section entitled "conclusions": A list of conclusions that the board
drew from the information compiled regarding the transfer proposal. Conclusions must, at a
minimum, describe:

43| Page Return to

Contents


http://app.leg.wa.gov/RCW/default.aspx?cite=90.44.100
http://app.leg.wa.gov/RCW/default.aspx?cite=90.03.380

DEPARTMENT OF

ECOLOGY

State of Washington

(i) Whether, and to what extent, a valid water right exists;

(ii) Any relinquishment or abandonment of the water right associated
with the water right transfer application as discussed in subsection (6)(d)(i) of this section;

(iii) The result, as adopted by the board, of any hydraulic analysis done
related to the proposed water right transfer;

(iv) The board's conclusions of issues raised by any comments and
protests received;

(v) Whether the transfer proposal will impair existing rights of others; and

(vi) If the proposed transfer is authorized pursuant to RCW 90.44.100,
whether it is detrimental to the public interest. Public interest shall not be considered if the
proposed transfer is authorized pursuant to RCW 90.03.380 exclusively;

(e) Within a section entitled "decision": A complete description of the board's
decision, fully and comprehensively addressing the entire application proposal;
(f) Within a section entitled "provisions":

(i) Any conditions and limitations recommended as part of an approved
transfer, and/or any other corrective action necessary to maintain the water use in compliance
with state laws and regulations;

(ii) Any requirement to mitigate adverse effects of the project. Mitigation
may be proposed by the applicant or the board and be required in the board's decision; and

(i) A schedule for development and completion of the water right
transfer, if approved in part or in whole, that includes a definite date for completion of the
transfer and application of the water to an authorized beneficial use.

(7) Ecology may request additional information from the water conservancy board
regarding the application and the board's decision, in addition to the requirements of
subsection (6) of this section.

(8) A board's record of decision must clearly state that the applicant is not permitted to
proceed to act on the proposal until ecology makes a final decision affirming, in whole or in
part, the board's recommendation. However, if ecology does not act on a board's
recommendation within the time frame established in RCW 90.80.080, the applicant is allowed
to initiate the water right transfer pursuant to the board's record of decision after that period
of time has expired. It is advised that the applicant not proceed until the appeal period of
ecology's decision is complete, in compliance with WAC 173-153-180.

WAC 173-153-140
What is the process for notifying parties of a record of decision and report of examination?

Who is notified of a board's record of decision and report of examination?

(1) Ecology shall identify to all boards the ecology designated regional representative for
receipt of each board's records of decision. Boards shall hand deliver or send by mail records of
decision and reports of examination to:
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(a) The applicant;

(b) The ecology regional office;

(c) Any person who protested the transfer;

(d) Any person who requested notice of the board's record of decision;

(e) Any tribe with reservation or trust lands contiguous with or wholly or partly
within the area of jurisdiction of the board; and

(f) Any commenting agency or tribe.

How is the record of decision and report of examination transmitted?

(2) Within fifteen business days of a board's decision, the board shall simultaneously
mail a copy of the record of decision and the report of examination to all parties identified in
subsection (1) of this section. A paper copy of the following shall simultaneously be mailed or
delivered to the ecology designated regional representative:

(a) The record of decision;

(b) The report of examination;

(c) The application;

(d) Public notices; and

(e) Attachments to the application.
The board shall state to the parties receiving the record of decision and report of examination
that it has been simultaneously sent to ecology. Whenever boards have the capacity to do so,
they must transmit a signed electronic copy of the record of decision and report of examination
to the ecology regional office on the same day that copies of the decision are mailed or hand-
delivered.

(3) As stated in WAC 173-153-130, boards must fully document their process of arriving
at a record of decision regarding water right transfer applications. Once the board has
concluded its work on a water right transfer application, the board must submit to ecology,
within fourteen days after the completion of ecology's review period, any remaining original
documents not previously submitted to ecology in accordance with subsection (2) of this
section, and any documents received or developed by the board related to its deliberations
regarding the application upon which it has made a decision. All documents submitted shall be
clearly marked with the board-assigned water right change application number on the water
right transfer application pursuant to WAC 173-153-070(7). As noted, the original versions of
these documents must be provided to ecology; copies are not acceptable for submission. These
documents must be sent to the ecology regional office designated by ecology. The board may
retain a copy of all of the above-mentioned documents. After the board completes its business
on a water right transfer application, and upon submission to ecology of all records related to
the application file, ecology shall be responsible for public records requests related to that file.

(4) Any comments received by a board regarding its record of decision within thirty days
after ecology's final decision must be forwarded to ecology within five business days of the
board's receipt of such comments by the board. For the purposes of this subsection, the term
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"receipt" refers to the act of a board commissioner or designated administrative support
person for the board picking up the board's mail. These comments must be submitted by the
board to the ecology regional office.

WAC 173-153-150
What is ecology's review process of a board's record of decision?

(1) Upon receipt of a record of decision and report of examination, ecology shall
document and acknowledge the date of receipt of such documents in writing to the issuing
board. Ecology will post on its internet site, generally within five business days, the record of
decision, documenting the vote and signature of all board commissioners who participated in
the decision, and the report of examination. For boards with the capacity to send signed
documents electronically, ecology will post the record of decision and the report of
examination generally within three business days of receiving the electronic version. The
posted document will be referenced by both the board-assigned application number and by the
ecology-assigned application number.

How does ecology review the record of decision?
(2) Ecology will review all records of decisions made by water conservancy boards. Upon
receipt of a record of decision made by a board, ecology will review:
(a) The record of decision for compliance with state water laws and regulations;
(b) The record developed by the board in processing the application; and
(c) Any other relevant information.
(3) In reviewing a board's decision, ecology may consider any letters of concern or
support received within thirty days of the date ecology receives the board's record of decision.
(4) Ecology will not evaluate the internal operations of a board as it reviews a board's
record of decision. Exceptions are to the extent that such review is necessary to determine
whether the board's decision was in compliance with state laws and regulations concerning
water right transfers, including possible cases of a conflict of interest as identified in RCW
90.80.120.

What are ecology's potential review responses and how are the responses made?
(5)(a) Ecology may affirm, reverse, or modify the records of decision based upon the
report of examination issued by boards.

(b) If ecology determines that a board's submitted decision was not adopted in
accordance with WAC 173-153-130(1), which addresses the adoption of a decision by the
board; WAC 173-153-050 (1) and (6), which address training requirements of board
commissioners; RCW 90.80.070 (4) through (8), which address the minimum number of
commissioners required to adopt a decision on an application and the requirements for an
alternate commissioner to participate in the decision; or, RCW 90.80.055, which addresses
additional board powers, the submitted record of decision, report of examination, and
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supporting documents shall be returned to the board without action. Ecology's forty-five-day
review period shall not begin until the board has satisfied all requirements in the adoption of a
record of decision listed in this subsection and resubmitted the decision in accordance with
WAC 173-153-140.

(c) Ecology's decision will be made in the form of a written administrative order and
must be issued within forty-five days of receipt of the board's record of decision by the ecology
regional office, except that the forty-five-day time period may be extended an additional thirty
days by ecology's director, or his or her designee, or at the request of the board or applicant in
accordance with RCW 90.80.080. If ecology does not act on the record of decision within the
forty-five-day time period, or within the extension period, the board's record of decision
becomes final.

(6) Ecology may issue an order affirming a board's decision. If ecology modifies the
record of decision made by a board, ecology shall issue and send to the applicant and the board
an order containing its modification of the record of decision. The order shall specify which
part(s) of the record of decision ecology has modified. If ecology reverses the record of decision
by the board, ecology shall send the applicant and the board an order reversing the record of
decision with a detailed explanation of the reasons for the reversal.

Under what conditions may ecology remand a record of decision to a board?

(7) Ecology may consider conflict of interest issues during its final review of a board's
record of decision. In accordance with chapter 90.80 RCW, if ecology determines that a
commissioner should have been disqualified from participating in a decision on a particular
application under review, the director, or his or her designee, must remand the record of
decision to the board for reconsideration and resubmission of the record of decision. Upon
ecology's remand, the disqualified commissioner shall not participate in any further board
review of that particular application.

(8) Ecology's decision on whether to remand a record of decision under this section may
only be appealed at the same time and in the same manner as an appeal of ecology's decision
to affirm, modify, or reverse the record of decision after remand.

Can a board withdraw its record of decision from ecology?

(9) If ecology has not yet formally acted on a record of decision by a board, a board may
withdraw the record of decision during the period allowed for ecology's review. If a board
withdraws a record of decision, ecology shall remove the record of decision from its internet
site and post a notice that the decision has been withdrawn. All of the associated documents
submitted to ecology by the board with the record of decision will be returned to the board. A
board may withdraw the record of decision under the following conditions:

(a) The board must follow chapter 42.30 RCW, the Open Public Meetings Act, in
making a decision to withdraw the record of decision;
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(b) The decision to withdraw the record of decision must be adopted by a
majority of the quorum of the board; and

(c) The board must send a notice of withdrawal of a record of decision to ecology
on a form provided by ecology and identified as Decision to Withdraw a Record of Decision,
form number 040-107.

Who is notified of ecology's order relating to a record of decision?
(10) Ecology will send its order to all parties on the same day. The order must be sent by

mail, within five business days of ecology reaching its decision, to:

(a) The board;

(b) The applicant;

(c) Any person who protested;

(d) Persons who requested notice of ecology's decision;

(e) The Washington department of fish and wildlife;

(f) Any affected Indian tribe; and

(g) Any affected agency.

What is the process should ecology fail to act on a record of decision?

(11) Except as specified in subsection (5) of this section, if ecology fails to act within the
specified time after receipt of the board's record of decision, the board's record of decision
becomes the final order of ecology. If a board concludes that the time allowed for ecology to
issue its order has lapsed, the board shall notify ecology, the applicant, any protestors, and any
parties that have expressed interest to the board about the application that the time period has
lapsed. If ecology agrees that the review period has lapsed, ecology will send an order to the
board, and all entities listed in subsection (10) of this section, stating that the record of decision
is final. If ecology disagrees with the board's conclusion, ecology shall work with the board to
establish the beginning date of the review period based upon the date of receipt of the record
of decision and report of examination by the ecology regional office.

WAC 173-153-160
When is a board-approved water right transfer that has been affirmed by ecology complete?

Who provides documentation of the transfer when it is completed?

(1) When an affirmed transfer has been completed and the transferred water right has
been put to beneficial use, the person authorized to transfer the water right must submit
satisfactory evidence to ecology showing the transfer has been completed in accordance with
ecology's order authorizing the transfer of the water right. Upon verification of the extent of
development as authorized, ecology will issue a change certificate, superseding permit, or a
superseding certificate to the water right holder(s) to document that the approved transfer was
accomplished. When evaluating the proposed water right transfer application, the board will
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consider and address in the report of examination any issues pertaining to completion of the
development or the application of the water to a beneficial use of water as it is proposed to be
changed.

Who receives a copy of the document identifying the perfection of the transfer approval?

(2) When a document, as described in subsection (1) of this section, is issued to the
applicant, ecology shall provide a copy to the appropriate board for its records, if requested by
the board. The document shall also be recorded, at the applicant's expense, by the county or
counties in which the water is authorized for use.

What happens if the approved transfer is not completed within the development schedule or
if the change authorization is canceled?

(3) If development of the approved transfer is not completed in accordance with the
development schedule that accompanies the approval, extensions may be requested in
accordance with RCW 90.03.320, and will be evaluated by ecology.

(4) If the person authorized to transfer a water right fails to accomplish the transfer in
accordance with the authorization, or any subsequent extensions granted by ecology, and does
not receive an extension from ecology, or fails to comply with the requirements of the transfer
authorization, ecology will cancel the transfer authorization. Upon cancellation of the transfer
authorization, ecology will evaluate the water right to make a tentative determination as to the
present validity of the water right and the conditions under which the water right can legally be
exercised.

WAC 173-153-170

What are a board's reporting requirements? Boards are required to submit reports to ecology
on their activities at the end of October of each year. The reports must be submitted to the
water conservancy board coordinator on a form provided by ecology each year and must
include information about board activities during the previous twelve months. The reports shall
contain the following information:

Water right transfer application data:
(1) Information about applications to the board, to include:
(a) The number of applications filed with the board, identified by water
resources inventory area (WRIA);
(b) The number of records of decision withdrawn from ecology by the board;
(c) The number of records of decision approving or partially approving an

application;
(d) The number of records of decision denying an application;
(e) The number of records of decision remanded back to the board from ecology;
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(f) The number of applications received by the board, distinguishing between
requests to transfer surface water and groundwater;

(g) The number of applications to transfer a water right documented by a claim;

(h) The number of applications to transfer a water right documented by a
certificate;

(i) The number of applications proposing transfer related to trust water;

(j) The number of applications filed directly with the board, and the number
transferred from ecology to the board; and

(k) The number of hearings held within other counties other than the county or
counties which established the board, when water rights were proposed to be transferred from
one county to another.

Operational information about the boards:
(2) Information about the operations of the board, to include:

(a) The chair of the board;

(b) The primary contact of the board;

(c) The board address, phone, and/or email;

(d) The board commissioners' names and their terms of office;

(e) The regular meeting location, if any;

(f) The regular meeting schedule, if any;

(g) Any changes in membership of the board, including background and contact
information for any new commissioners;

(h) Current fees and changes to previously set fees;

(i) Training received other than from ecology;

(j) Ownership of property by the board;

(k) Water marketing activities;

(I) Number of staff employed by the board, and number of staff that provide
volunteer service to the board; and

(m) Any litigation in which the board is involved.

WAC 173-153-180

What actions may be appealed under this chapter? Any person aggrieved by ecology's decision
to approve or disapprove the establishment or restructuring of a board, or by an ecology order
to affirm, reverse modify, or remand a record of decision made by a board, may appeal the
decision or order to the state pollution control hearings board in accordance with chapter
43.21B RCW.

WAC 173-153-190
Existing rights are not affected.
Nothing in this chapter is intended to impair any existing water rights.
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WAC 173-153-200

Will ecology review this chapter in the future to determine if changes are necessary? This
chapter may be reviewed by ecology whenever new information, changing conditions, or
statutory modifications make it prudent to consider revisions. In carrying out such a review,
ecology shall consult with existing boards.
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Water Conservancy Board Responsibilities
Board Responsibilities

Suggestions for Writing Bylaws: These suggestions are provided by Department of Ecology to
assist Water Conservancy Boards when adopting or revising their bylaws. Bylaws are finalized
and adopted by the Water Conservancy Board Commissioners as the operational guidance for
that board. Department of Ecology has no review authority for board bylaws or internal
operations.

Public Information:

e Where will the board receive mail?

e How can someone contact the board?

e Will the board have regular meeting dates?

e Where will the board post information? (i.e. agendas, applicant list, contact information)

e Where is the board headquarters located?

e Filing an application with the board: How, where, and what is required?

e How is an application accepted? Received? (i.e. only at an open public meeting of the
board, through the mail, etc.)

e How will the board run their meetings? Limitations to oral testimony and/or application
comments?

e Does the board have a form for public comments?

e What are the applcant’s responsibilities?

e How are meetings conducted?

e In what papers will public notices be published?

Funds:

e Where is banking done?

e How are funds managed?

e Will the board have a treasurer and what are the responsibilities of a treasurer on the
board?

e What fees must the board charge to operate?

e Do we need atax ID number?

e Whatis the board’s policy for reimbursement of expenses to board members?

e What constitutes reimbursement for travel/training? What approval will be needed for
reimbursement?

52|Page Return to

Contents



DEPARTMENT OF

ECOLOGY

State of Washington

Board Rules:

e Will the board appoint a chair? Will the person be the primary contact? Speak for the
board? A lead to call special meetings?

e Will the board need a recorder? Will the person record the minutes?

e Does the board want to have someone to follow new developments in new legislation,
rules, guidance, policies?

e Doesthe board want to assign a lead for SEPA?

e Who will respond to requests for public information?

e Will the board want to be involved in how an alternate is chosen?

e Who will be responsible for mailing?

e How are files maintained?

e Does the board want to hire staff?

Miscellaneous:

e When is business of the board complete? Is it based on Department of Ecology’s final
decision? When will they send all original records to Department of Ecology?

e How will the board handle dispute resolution within the board?

e Doesthe board want to require additional training beyond the minimum provided in statute
and rule?

Bylaws Template: Note to preparer: This bylaw template is provided to assist the board.
Responsibility for the contents rests solely with the board. This template for bylaws is provided
to water conservancy boards as a guide only and is not intended to be comprehensive. The
document language may be altered, changed, amended, added to, or deleted to meet the
needs of each individual board.

THE BYLAWS OF THE [BOARD NAME]
WATER CONSERVANCY BOARD

Section 1.0 Authorization for [Board Name] Water Conservancy Board

1.1 As approved by Resolution [resolution number] of the [County Name] County
Commissioners, dated [resolution date], the [Board Name] Water Conservancy Board (hereafter
“Board”) is established under Chapter 90.80 RCW as a public corporate and politic and a
separate unit of local government in the state. Conduct and operations of the Board shall be in
compliance with Chapter 90.80 RCW. The Board shall process and make decisions on water
right change applications in compliance with applicable water law and subject to review by the
Director of the Washington State Department of Ecology.

Section 2.0 Board purpose and objectives
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2.1 The Board shall expedite the administrative process for voluntary water right transfers
by or among water right holders thereby providing greater operational control to local water
managers and water right holders.

2.2 Voluntary water right transfers allows for the reallocation of the use of water in a
manner that provides the opportunity for more efficient management of water resources,
reduction of water shortages, the savings in capital outlays, and reduction of development
costs, as well as provides an incentive for investment in water conservation efforts by water
right holders.

Section 3.0 Board commissioner roles, responsibilities, and delegations

3.1 The Board shall consist of [3 or 5] commissioners as decided and appointed by the
[County Name] County Commissioners to serve six-year terms. Up to two alternate positions
may be established by appointment at the discretion of the county commissioners.

3.2 The Board commissioners must identify a primary contact of the Board as a point of
contact for the public, the Department of Ecology (hereafter “Ecology”), and all interested
parties. The Board shall provide any changes of the primary contact to Ecology for publication
on the Internet.

33 The Board commissioners shall [elect, rotate, other] the positions of [chair, vice chair,
secretary, treasurer, etc.] [identify how often - annually, two-years, when turnover occurs, etc]]

34 The chair of the board shall be responsible for maintaining parliamentary procedure
protocol throughout the meeting using [general rule of parlimentary procedure, Roberts rules
of order, etc.]. Board commissioners and meeting attendees may speak when recognized by the
chair.

3.5 The duties of the [chair, vice chair, secretary, treasurer, etc.] shall include [primary
contact, lead meetings, set agenda, call special mtgs, follow new leg, rules, policies? SEPA lead?
negotiating contracts? etc.]

3.6 The duties of the [chair, vice chair, secretary, treasurer, etc.] shall include [primary
contact, lead meetings, set agenda, call special mtgs, follow new leg, rules, policies? SEPA lead?
maintain current balance sheet? treasurer's report, minute taking, negotiating contracts? etc.]

3.7 The duties of the [chair, vice chair, secretary, treasurer, etc.] shall include [primary
contact, lead meetings, set agenda, call special mtgs, follow new leg, rules, policies? SEPA lead?
maintain current balance sheet? treasurer's report, minute taking, negotiating contracts? etc.]
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3.8 The Board [may or will] contract for administrative services through [a formal interview,
bid process, etc.] , The administrative services may include [meeting minutes, develop meeting
agendas, serve as primary contact for Board, maintain Board records, and other tasks respond
to public records requests, prepare application packets and other materials for the bd, and
other admin tasks identified by bd]

3.9 The Board [may or will] contract for [any other services your Board may contract for
e.g., attorneys). The services may include [identify tasks of contractor].

3.10 Board commissioners and alternates serve without compensation except as noted in
Section 4.0.

3.11 A Board commissioner or alternate who has an ownership in a water right subject to an
application for transfer of change filed with the Board shall not participate in the Board’s
decision making process, including deliberations, discussions, considerations, reviews,
evaluations, and final actions as stated in RCW 42.30.020(3).

3.12 Board commissioners or alternates may not represent or advocate for a water right
change applicant before the Board and will make objective decisions based on water law,
unless otherwise recused from taking action on the water right change application with respect
to RCW 90.80.120.

Section 4.0 Funding

4.1 As allowed under RCW 90.80.060, the Board may accept grants and may adopt fees for
processing applications for transfers of water rights to fund the activities of the Board. As
allowed the Board sets the following fee schedule:

[SAmount] — Identify how your Board wants to set a fee schedule and how much. Look
at the overall economy of the county, what applicants can generally afford, the costs your Board
expects such as copies, travel expenses, paying for contracted services, etc. Examples of a fee
schedule might be one of the following

Application fee with application + processing fee

Application fee with application + processing fee + public notice costs
A flat rate and return any unused portion to the applicant

Sliding fee scale based on cfs or gpm.

Other creative ways of setting fees.

4.2 Funds collected by the Board shall be managed:
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Identify how you want to manage your funds such as:

Identify bank where funds are located?

Who will manage the treasury of the Board? The treasurer, admin support?
Signature authority for writing checks?

Who deposits the checks?

Do we want the county to manage it for us and are they willing?

Do we need a tax identification number (check with IRS or state auditor)?

4.3 Funds collected by the Board may be used in accordance with RCW 90.80.060 and to
fund the activities of the Board. Those activities include reimbursement for necessary travel
expenses and costs incident to receiving training as allowed under RCW 90.80.050(4).

4.4 Board commissioners and alternate shall request [in writing, other?] reimbursement
from the Board presented at an open public meeting. With approval of a [majority or majority
of the quorum] of the Board, the Board may reimburse the Board commissioner or alternate.

4.5 The written request for reimbursement shall include:

Travel - Per diem and travel expenses in accordance with RCW 43.03.0650 and 43.03.060 and

shall not exceed per diem rates as set by the Washington State Office of Financial Management.

The written request shall identify the purpose for the travel as it relates to the work of the
Board. Any hotel receipts shall accompany the written request.

. With the original receipt, Board commissioners and alternates may be reimbursed for costs
incurred for equipment and items purchased for the exclusive use of the Board.

4.6 Funds collected by the Board are considered public funds and shall be maintained and
tracked by the Board. The Board will respond to requests about the Board’s funding from the
state auditor and other public records requests as required by law.

4.7 All financial transactions, including funding for board operations, shall be approved
during a public board meeting and implemented by the Board.

Section 5.0 Board Operations

5.1 The Board will meet [mtg dates and time, e.g. every 3rd Tuesday at 4 p.m.] at [location
with address]. The Board shall publish its meeting schedule annually as required by Chapter
42.30 RCW, the Open Public Meetings Act, in a newspaper with general circulation in [County
Name] County.
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5.2 As required under WAC 173-153-100, at the beginning of any meeting or hearing in
which any application to change or transfer a water right is to be discussed, or upon which a
decision is to be made, those individuals in attendance must be informed that any know
allegations of conflict of interest must be expressed in that meeting or hearing or their right to
do so may be forfeited in accordance with RCW 90.80.120(2)(a).

5.3 Applications for water right changes and transfers and all other correspondence should
be submitted to the Board at [Name and address where to submit applications] or at an open
public meeting of the Board.

5.4 The Board can be contacted as follows: [Name, address, phone, email, fax]. The Board
will provide this information to Ecology as required under WAC 173-153-100(4).

5.5 Applications will be accepted for processing by the Board upon submittal of:

A complete and legible state water right change application form.

An application form with all required signatures.

Duplicate copies of a map of the project.

A separate application for each water right to be changed.

Application fee, if applicable

The number of copies requested by the board (e.g., one each for board members, interested
parties, Ecology, etc.)

Additional information as requested by the Board, including a supplemental application form
requesting.

5.6 The Board [Pick One or fill in your own]

Will review all documents, conduct all pertinent investigations, and write the report of
examination independently. The Board may request the applicant to provide additional
information or seek assistance from a hydrogeologist or other professional in order to provide
the information needed by the Board to make a record of decision.

Will require the applicant to participate in the investigation and provide a draft report of
examination to the Board. The Board will review the report and may amend the report as
necessary to meet statutory and regulatory requirements.

5.7 By a majority vote of the quorum, the Board may decline to process an application or
discontinuer processing an application at any time. The Board will notify the applicant in writing
of the decision including the option of filing with Ecology. This notification must be made within
14 business days of making the decision.
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5.8 All records of the Board shall be maintained by [position on board responsible for record
keeping] in [location of Board files and records].

5.9 Records of each Board meeting shall be [tape records and transcripted or documented
in notes taken by XXXXXX] and made available within the Boards records.

5.10 Meetings of the board will follow the general rules of parliamentary procedure.

5.11 Applications accepted by the Board for processing will be [assigned to a board
commissioner living closest to the project; assigned on a rotational basis to each member;
assigned to a requesting members, etc.]

5.12 The Board shall provide the original application to Ecology for its files, keep copies for
the board, and provide notice or copies of the application to the Washington State Department
of Fish and Wildlife, Tribes, and other interested parties as identified by Ecology or interested
parties who have made themselves known directly to the Board.

5.13 The Board shall publish public notice in the [Newspaper Names] newspaper(s) with
general circulation within the county. For water right applications proposing transfers across
county lines, the Board will publish in [Newspaper Names].

5.14 Upon making a record of decision on a water right transfer application, the Board shall
give Ecology all original documents including the record of decision, report of examination,
affidavit of publication, maps, photos, notes, emails, reports, protests or comments received,
and all other documentation used to make the final record of decision. The Board [will or will
not] maintain copies of records of decision or reports of examination including [maps, photos,
and documents related to the water right].

5.15 The Board’s work on the application is complete [upon Ecology's final decision, upon the
end of the appeal period, upon transferring all original documents to Ecology (but what about
withdrawals?), etc. ]

Section 6.0 Public information

6.1 Public records requests for the Board may be submitted to the address identified in
section 5.2. The Board will respond to requests in compliance with Chapter 42.56 RCW, Public
Records Act.

6.2 Public comments regarding an application for change currently before the Board may be
submitted verbally or in writing at any open public meeting of the Board to discuss or decide on
the application in reference to RCW 90.80.070(3).
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6.3 The applicant has sole discretion whether to apply with the Board or with Ecology.

6.4 Applications for water transfers, filed with the Board, shall be made on a form provided
by Ecology and shall contain sufficient information as required by the Board to act upon the
application. The application shall included information sufficient to establish to the Board’s
satisfaction that the application’s right to the quantity of water being transferred, a description
of any applicable limitations on the right to use water, including, among other, the point of
diversion or withdrawal, place of use, source of supply, purpose of use, quantity of use, season
of use and if applicable, place of storage.

6.5 The Board is available to respond to inquiries [at a public meeting of the board; by
contacting the primary contact of the board, etc.]

Section 7.0 Amendments to the bylaws
7.1 These bylaws may be altered, amended, or repealed by a majority vote of the Board at a
regular or special meeting of the Board.

Section 8.0 Effective date

8.1 These bylaws shall take effect immediately upon approval by a majority of the Board.

The [Board Name] Water Conservancy Board bylaws were reviewed and approved at an open
public meeting of the Board on [date of meeting].

Chair

Commissioner

Commissioner

Commissioner

Commissioner
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State Auditor Resources

BARS GAAP Manual Links: The following is the table of contents to the BARS GAAP Manual.
Each hyperlink will redirect to the online Office of the Washington State Auditor website and
connect to the BARS GAAP Manual.

CHARTS OF ACCOUNTS

BARS Account Export

Object Codes

Revenue/Expenditure/Expense Accounts Overview

Determining Operating/Nonoperating Revenues/Expenses in Proprietary Funds
General Ledger Accounts

Account Structure

Applicability

Structure

BUDGETING

Budget Compliance

Introduction

Budget Adoption and Amendments

Budget Process

ACCOUNTING

Accounting Principles and Internal Control
Fund Types and Accounting Principles

Internal Control

Original Supporting Documentation

Sources of GAAP

Assets

Compensating Balances

Deposits and Investments
Investment in County's External Investment Pool

Joint Ventures

Money Held in Trust

Special Assessments

Sweeping Interest and Investment Returns into County General Fund
Capital Assets

Capital Assets Accounting

Capital Asset Management

Controls over Capital Assets

Liabilities

Arbitrage Rebates

Bonds and Revenue Warrants
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Financial Guarantees 3.4.12
Issuance of Duplicate Instruments 3.4.5
Leases 34.1
Legal and Other Contingencies 3.4.11
Other Post-Employment Benefits (OPEB) 3.4.7
Pensions 3.4.2
Refunding Debt 3.4.4
Risk Management Principles 3.4.9
Solid Waste Utilities: Closure and Postclosure Cost Accounting 3.4.8
Deferred Outflows/Inflows
Accounting and Reporting of Property Tax 3.5.2
Classification of Deferred Outflows/Inflows of Resources 3.5.1
Revenues
Cash Receipting 3.6.1
County Auditor's Operation and Maintenance Fund (Recording Fees) 3.6.2
County Treasurer's Operation and Maintenance Fund 3.6.3
Criminal Justice Funding 3.6.4
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Electronic Funds Transfer - Receipts 3.6.6
Impact Fees 3.6.7
Liguor Tax and Profits - Two Percent for Substance Abuse Treatment Programs 3.6.8
Prosecuting Attorney's Salaries 3.6.12
Revenue Accruals in Governmental Funds 3.6.9
Suspense Funds 3.6.11
Utility Tax 3.6.13
Working Advances from Department of Social and Health Services (DSHS) 3.6.10
Grants
Grants Accounting 3.7.1
Pass-Through Grants 3.7.2
Expenditures
Confidential Funds (Drug Buy Money, Investigative Funds) 3.8.9
Electronic Funds Transfer - Disbursements 3.8.11
Employee Travel 3.8.2
Imprest, Petty Cash and Other Revolving Funds 3.8.8
Memberships in Civic and Service Organizations 3.8.13
Mobile Devices 3.8.3
Paths and Trails - Accounting 3.8.10
Purchase Cards 3.84
Redeemed Warrants/Cancelled Checks 3.8.7
Unemployment and Deferred Compensation 3.8.1
Use of Payroll and Claims Funds 3.8.6
Voter Registration and Election Costs Allocation 3.8.12
Voucher Certification and Approval 3.8.5
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Interfund Activities

Interfund Activities Overview 3.9.8
Equipment Rental and Revolving (ER&R) Fund 3.9.7
Internal Service Funds 3.9.6
Loans 3.9.1
Overhead Cost Allocation 3.9.5
Property Transfers 3.9.2
Reimbursements 394
Utility Surplus Transfers 3.9.3
Compliance
Bond Coverage for Public Officials and Employees 3.10.3
County Fair Operations 3.10.1
Limitation of Indebtedness 3.10.5
New Entity Creation and Dissolution Notification 3.10.6
Promotional Hosting 3.10.7
Public Works Records 3.10.4
Reporting Losses of Public Funds or Assets or Other lllegal Activity 3.10.2
Special Topics
Transportation Benefit District (TBD) 3.11.1
REPORTING
Reporting Principles and Requirements
GAAP Reporting Requirements 4.1.1
BARS Reporting Requirements 4.1.2
Summary of Reporting Requirements 414
Certification 4.1.3
GAAP versus Cash Reporting 4.1.7
Government-Wide Financial Statements
Presentation Requirements 4.2.1
Statement of Net Position 4.2.2
Statement of Activities 4.2.3
Classification of Revenues and Expenses for the Statement of Activities 4.2.4
Eliminations 4.2.7
Net Position 4.2.8
(Fund) Financial Statements
Fund Types 43.1
Major Funds 43.2
Governmental Funds Financial Statements 4.3.3
Proprietary Funds Financial Statements 434
Internal Service Funds 4.3.6
Fiduciary Funds Financial Statements 435
Conversion and Reconciliation between Government-Wide and Fund Financial Statements 4.4
Statement of Cash Flows 4.5
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Notes to Financial Statements

Instructions 4.6.1
Required Supplementary Information (RSI) 4.7
Supplementary and Other Information

DES Schedule of Expenses - Risk Pools 4.14.2
List of Participating Members - Risk Pools 4.14.1
Liabilities (Schedule 09) 4.8.3
Expenditures of Federal Awards (Schedule 16) 4.8.5
SAO Annual Report Schedules

Revenues/Expenditures/Expenses (Schedule 01) 4.8.1
Expenditures of State Financial Assistance (Schedule 15) 4.8.16
Public Works (Schedule 17) 4.8.6
Labor Relations Consultant(s) (Schedule 19) 4.8.7
Sales and Use Tax for Public Facilities - Rural Counties (Schedule 20) 4.8.8
Risk Management (Schedule 21) 4.8.9
Assessment Questionnaire (Schedule 22) (Cash) 4.8.14
GFOA Financial Reporting Recognition Program 4.9

Local Government Resources: http://mrsc.org/Home.aspx

Financial Intelligence Tool: https://portal.sao.wa.gov/FIT/
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Training Credit Request Form:

]
o=

DEPARTMENT OF

ECOLOGY

State of Washington

Water Resources Program

State of Washington

Water Conservancy Board

Training Credit Request Training Hours Credited

Send completed form to: Department of Ecology, Water Resources Program,

Water Conservancy Board Coordinator, 1250 W. Alder St., Union Gap, WA 98903-0009

Board Member Information:

Name:

Phone No: Other No:

Board Name:

Appointment Date:

Email Address (optional):

Training Activity Information:

Title of Training Activity:

Training Location | City:

State:

Training Activity Date(s):

Total Hours:

Content/Description: (Attach course documentation if available or summary of activity)

How does this training relate to your work on the Water Conservancy Board?

Sponsor of activity:
[] Other State Agency [ | Federal Government [_] Educational Institute [ ] Other:
(Please list agency):

[] State Employee
[J Other/Unknown

Instructor type:
[] Contractor Instructor [_] Author of Reading Material [_] Ecology Employee
[] Federal Employee [] College Instructor
Instructor's or Author’s Name (if known):

Signature:
Date Printed Name Signature
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Guide for Reading a Legislative Measure

Wash

DEPARTMENT OF

meadl ECOLOGY

Legislative Training

State of Washington

ington State Legislative Measure:

BILL NUMBER: Each bill is assigned a
number for identification.

SENATE BILL 799

PRIME SPONSOR: The member of the
Legislature who first introduced the bill.

State of Washington 2005 Regular Session

CO-SPONSOR(S): The member(s) of the
Legislature who join the prime sponsor in

By Senators [Greer| and . est of Pepart 5 )| introducing the legislation.
FRead first time 01/I10/Z2005. Referred to Committee on \’jwent.
Operations & Elections. AGENCY REQUEST: Indicates that bill was
1| requested by an executive branch agency
1 AN ACT Rel.atlng to the b-.}dl’;d of account 'y; amending P.f,fwl \ (Iegislative sponsor still required).
2 18.04.180; adding a new section to chapter 18.04 RCW; repealing RCW |}
3 18,04,183 and 18,04,320; and providing an effective date l‘l REFERRAL : The date the bill introd d
. e date the DIll was Introauce
4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: || and to which committee it was referred.
1
5 Sec. 1. RCW 18.04.180 and 2004 ¢ 159 s 3 are each amended to t"(\,;lwi\
g as follows: ! BILL TITLE: Identifies the subject of the
7 (1) The beoard shall issue a license to a holder of a Ieg|slat|on and_how it affects the Revised
8 certificate/valid license issued by another state that entitles the Code ofWashlngton (RCW)-
9 holder to practice public intancy, provided that:
10 (a) Such state makes similar provision to grant reciprocity to a ENACTING CLAUSE: This states who
ll holder of a valid ertifi e or ch?. se in this ‘rF, i intends to make this bill a law. It will either be
12 (b) The applicant meets the CPE requirements of RCW 18.04.215(5); by the people of the state or by the
13 (c) The applicant meets the good character regquirements of RCW y . peop y
14 18.04.105(1) (a); and Legislature.
15 (d) The applicant passed the examination required for issuance of
16 or her certificate or license with grades that would have been AMENDATORY HEADING: Also known as
17 ssing grades at .-hat time 1in _thJ_: tate an[:llmeet:-: all curr‘e:'lt the“jingle," recites both the most recent
18 3 in this state for issuance a license at the time A | d RCW citati bei
19 application is made; or at the time of the 1 ce of the applicant's session law an Citation being
20 license in the other state, met all the requirements then applicable in
21 state; or has three years of experience within the five years
22 immediately preceding application or had five years of experience
23 within the ten years immediately preceding application in the practice .
24 of public accountancy that meets the requirements prescribed by the EXISTING LAW: The text of the current
25 board. RCW to be amended.
26 (2) The board may accept NASBA's designation of the applicant as
27 SW]bEST‘Ca[]t iallyr eqnival'ent to nation;ﬁi f;ta’ndards as meeting the DELETED LANGUAGE: Lined-out phrases
28 quulrer.nent ut subsection (1) (d) of this .‘;F!(Tt"l(ﬂ'w. . . are proposed deletions to existing law.
29 (3) A licensee who has been granted a license under the reciprocity ||
30 provisions of this section shall notify the board within ((4—h—i—Hﬁ¢H/
31 sixt ays if the license or certificate is :d  in the other
32 jurisdiction ha + he status of the 11 se or certificate |
33 issued in the other jurisdiction becomes other i NEW LANGUAGE: Under“ne‘d phrases are
34 proposed new language to existing law.
35 NEW SECTION. Seec. 2. A new section is added to chapter 18.04 RCW
to read as follows:
Each member of the board shall be compensated in accordance with NEW SECTION: Propos_ed new Iang_ua_ge to
RCW 43.03.240 and shall be reimbursed for travel expenses incurred in be added as a new section to the existing
the discharge of such duties in accordance with RCW 43.03.050 and RCW.
43.03.060.
41 NEW SECTION. Sec. 3. The following acts or parts of acts are each RE_PEALER: Th? section of a bill that lists
42 repealed: —H which RCW sections are to be removed from
43 (1) RCW 18.04.183 (Accountants from foreign countries) and 2001 c state law by the proposed legislation.
44 294 s 9, 1999 ¢ 378 s 3, & 1992 ¢ 103 3 18; and
45 (2) RCW 18.04.320 (Actions cedures) and 1986 c
46 295 s 13, 1983 ¢ 234 s 14, & 1949 c 226 s 31, -
47 EFFECTIVE DATE: The date the bill
48 NEW SECTION. Sec. 4. This act takes effect July 1, 2006. /r becomes a law.
49
,,7mD___
SB 7999 p. 1
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Types of Measures:
Bill: A proposed law presented to the Legislature for consideration; it may originate in either
house.

Joint Memorial: A message or petition addressed to the president, Congress, or the head of any
other agency of the federal or state government, asking for consideration of some matter of
concern to the state or region. Proposed amendments to the U.S. Constitution are also in the
form of joint memorials.

Joint Resolution: An act of the legislature which proposes an amendment to the state
constitution for reference to the people for acceptance or rejection. Joint resolutions must
receive a two-thirds affirmative vote in each house.

Concurrent Resolution: A resolution relating to the internal operation of the legislature, in
which one house concurs in the action of the other; it may originate in either house.

Floor Resolution: A resolution adopted by either house usually honoring or commemorating an
individual, organization, or event. It also may call for some type of action.

Initiative: A legislative power vested in the people. There are two types: (1) initiative to the
people, which goes directly to the voters without consideration by the legislature; and (2)
initiative to the legislature, which is considered by the legislature at its next regular session, and
if not enacted, is placed on the next general election ballot.

Definitions of Terms:

Amendment: Any change in a bill, resolution or memorial. A committee amendment is an
amendment proposed in a committee meeting. A floor amendment is an amendment proposed
on the floor of a legislative chamber.

Striking Amendment: Amendment removing everything after the title and inserting a whole
new bill.

HB: Abbreviation for House Bill.
SB: Abbreviation for Senate Bill.

S (Substitute): A new bill is proposed by a committee to replace the original one. The
substitution must be approved by the entire body.
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E (Engrossed): Incorporates amendments that were passed by the house of origin (where the
bill was introduced).

Scope and Object: If an amendment offered to a proposed bill does not relate closely to the
content of the bill, a member may raise “scope and object.” The president then rules if the
amendment is “in order” or “out of order.”

Enacted: When a bill is passed by both houses of the legislature and signed by the governor.
New Section: Proposed new language to be added as a new section to existing law.

Veto: Partial or complete rejection of a bill by the governor. The governor has the power to
veto sections of bills but cannot make any additions.

Override: The legislature can override the governor’s veto with a two-thirds vote of both
houses.

How a Bill Becomes a Law

Washington State Legislative Process: For more information, see Legislative Process Overview,

Reed's Parliamentary Rules, and Civic Education Page.

1. Abill may be introduced in either the Senate or House of Representatives by a member.

2. ltisreferred to a committee for a hearing. The committee studies the bill and may hold
public hearings on it. It can then pass, reject, or take no action on the bill.

3. The committee report on the passed bill is read in open session of the House or Senate, and
the bill is then referred to the Rules Committee.

4. The Rules Committee can either place the bill on the second reading calendar for debate
before the entire body, or take no action.

5. Atthe second reading, a bill is subject to debate and amendment before being placed on
the third reading calendar for final passage.

6. After passing one house, the bill goes through the same procedure in the other house.

7. If amendments are made in the other house, the first house must approve the changes.

8. When the bill is accepted in both houses, it is signed by the respective leaders and sent to
the governor.

9. The governor signs the bill into law or may veto all or part of it. If the governor fails to act
on the bill, it may become law without a signature.

Washington State Legislative Process Overview: The Washington State Legislature is made up
of two houses (or chambers), the Senate and the House of Representatives. Washington has 49
legislative districts, each of which elects a Senator and two Representatives. Senators serve
four-year terms and Representatives serve two-year terms. The Senate and House of
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Representatives meet in session each year to create new laws, change existing laws, and enact
budgets for the State.

The legislative cycle is two years long. Within that two-year cycle, there are two kinds of
legislative sessions: regular sessions and extraordinary, or special, sessions. Regular sessions are
mandated by the State Constitution and begin the second Monday in January each year. In the
odd-numbered year, for example, 2005, the regular session is 105 days; in the even-numbered
year, for example, 2006, it is 60 days. Extraordinary sessions are called by the Governor to
address specific issues, usually the budget. There can be any number of extraordinary sessions
within the two-year cycle, and they can last no more than 30 days. To see the legislative
calendar for the most recent session, go to the Cut-off Calendar on the Agendas, Schedules, and
Calendars page.

The members of the House and Senate offer legislation, or bills, for consideration. The ideas for
bills come from a number of places: something has happened in the last year that inspires new
legislation (for instance, the change in people's perception of crime gave rise to the youth
violence bills that were offered during the 1994 Session), a member wishes to address an issue
that is specific to his or her district, the Legislature decides to tackle a major issue (such as
regulatory reform), changes in technology dictate a change in the State's laws, etc.

Once a member introduces a bill, the legislative process begins. The process has a number of
specific steps. If the bill makes it through all the steps in the chamber in which it was introduced
(the "first house"), it goes to the other chamber (or "second house") and goes through the
same steps there. Each step is identified and explained below.

Prefiling: Members can prefile bills for introduction in the month before session begins. Prefiled
bills are officially introduced the first day of the session.

Introduction, or First Reading: The first thing that happens to bills on the "floor" is introduction
and referral to committee. This is also referred to as the bill's first reading. (Bills must have
three readings in each house in order to pass the Legislature.)

Leadership determines to which committees bills will be referred; this is usually determined by
the bill's subject matter. Bills that require an appropriation or that raise revenue must also go
to a fiscal committee for review.

To see which bills will be introduced for the upcoming legislative day, go to the Agendas,
Schedules, and Calendars page and display House Introductions or Senate Introductions.
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Committee Action: The chair of each committee works with leadership and staff to schedule
bills to be heard by the committee. Committees hold three kinds of meetings: (1) work sessions,
where issues are determined and reviewed; (2) public hearings, where testimony from
interested parties is taken; and (3) executive sessions, where the committee decides how it will
report the bill to the whole house. Not all bills get scheduled for hearing, so a good number of
bills never get any further than committee.

Bills can be reported in several fashions, the most usual being do pass (pass the bill just as it is),
do pass as amended (pass the bill as amended by the committee), and do pass substitute (the
committee offers a different version to take the place of the original bill). The members on the
prevailing side sign the "majority" report; those members who disagree with the majority sign
the "minority" report. Not all bills coming out of committee have minority reports. To see a list
of bills reported out of House or Senate committee each day, go to Standing Committee

Reports.

As a bill moves through the committee process, the staff prepares the "bill report." The bill
report includes a legislative history of the bill, background on the issue, a summary of the
legislation, the names of those who testified on the bill, and a summary of the testimony for
and against the bill. The bill report is edited as the bill moves through the process. When the bill
moves to the opposite house, that house prepares a bill report as well. A bill that has finally
passed the Legislature would have House, Senate, and Final bill reports.

At the start of the session, both houses agree on dates by which bills have to be reported out of
committee in order to be eligible for further consideration by the Legislature. There is a "cut-
off" date for bills to be out of committee in the first house and one for bills to be out of
committee in the second house.

Rules Committee: Once a bill has been reported by the appropriate committee(s), the floor acts
on the committee report and then passes the bill to the Rules Committee. Usually, the floor
adopts the committee's recommendation.

The Rules Committee is where leadership exercises the most control over the process. The
Rules Committee is made up of members from both parties. Each member on the committee
gets to select two or three bills that will move on to the next step in the process. Which bills a
member selects could be the result of a party caucus, or another member approaching that
member, or a piece of legislation about which the member feels strongly.

Rules Review /Rules White: The first step in the Rules Committee process is called Rules Review
in the House and Rules White in the Senate (the report that lists the bills in this step in the
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Senate is printed on white paper). Rules Committee members review the bills and decide
whether or not to move them on to the next step.

Rules Consideration /Rules Green: The next step is called Rules Consideration in the House and
Rules Green in the Senate (the report is printed on green paper). Sometimes bills skip this step
and go to the calendar for second reading. It is another step that allows leadership to control
the process.

Calendars/Bill Report Books: The Rules Committee decides which bills will be scheduled for
second reading. Those bills that will probably require some debate are placed on the regular
calendar. Those that are probably not controversial may be placed on the suspension calendar
in the House, the consent calendar in the Senate. The Rules Committee also decides whether a
bill will be placed on the regular calendar or the suspension/consent calendar.

Each house prepares documents that list the bills scheduled to be heard on the floor. The
House prepares "bill report books" (containing an order of contents and the bill report of each
bill on the calendar) and "floor calendars" (a list of the bills, a brief description for each, and the
committee action on each). The Senate prepares "calendars" (with an order of contents and the
bill report of each bill), and "flash calendars" (the list with the brief descriptions and committee
actions). The Senate flash calendar lists only those bills that were "pulled"” from Rules at the last
Rules Committee meeting. To see which bills are on the calendar in either house, go to House
Floor Activity Report or Senate Floor Activity Report.

Second Reading: It is on second reading that the chamber discusses the merits of the
legislation. It is here, too, where members can offer amendments to the bill. Most bills that get
this far get their second reading in the couple of weeks following the committee cut-off.

If a bill has been amended in committee or on the floor in the first house, it is ordered
engrossed. Engrossing a bill means incorporating the amendments into the body of the bill so
that the second house gets one document. If a bill has been amended in the second house, it is
returned to the first house with the amendments attached so that the first house can decide
whether or not it wishes to agree with the changes the second house made.

Third Reading: Third reading is where the roll call vote on final passage is taken. If the bill finally
passes, it continues in the process. If the bill fails on final passage, it goes no further. Under
certain circumstances, the chamber may decide to reconsider the vote that was taken; in that
case, the chamber has twenty-four hours to make a motion to reconsider the bill.

If the bill passes third reading in the second house and the second house did not amend the bill,
the bill has passed the Legislature.
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At the start of the session, both houses agree on "cut-off" dates by which bills have to be finally
passed out of the first house and finally passed out of the second house.

Concurrence, Dispute, and Conference Committees: If the bill has been amended by the second
house, the first house has to decide whether it will concur in the amendments or not.
Leadership decides which bills returned from the second house will be discussed and places
those bills on the concurrence calendar (House) or concurring calendar (Senate). If the first
house concurs in the amendments, the bill has passed the Legislature.

If the first house disagrees with the second house, it can ask the second house to recede from
the amendments. If the second house recedes, the bill has passed the Legislature.

If the two houses cannot resolve their differences, one of them can ask for a conference
committee. Members from each house meet to discuss the differences. If they agree on what is
to be done, the conference committee makes a report. Both houses must adopt the conference
committee report for the bill to pass the Legislature. If one house does not adopt the
conference committee report (whether by vote or inaction), the bill has not passed. The House
Floor Activity Report and the Senate Floor Activity Report list the bills on the concurrence,
dispute, and conference calendars.

Enrolling: Once a bill has finally passed the Legislature, it is enrolled. A certificate proclaiming
that it has passed is attached and, if necessary, the amendments from the second house or
conference committee are incorporated into the body of the bill. The bill is signed by the
Speaker of the House, the Chief Clerk of the House, the President of the Senate, and the
Secretary of the Senate and is sent to the Governor for his or her action.

Governor's actions: The Governor reviews the bill. The Governor may decide to sign it, veto
part of it, or veto all of it. If the Governor vetoes part or all of it, the Legislature may vote to
override the veto. (That happens rarely.) If the governor does not act on a bill after the allotted
number of days, it is as if it was signed. From the Governor's desk, bills go to the Secretary of
State who assigns a session law chapter number. The Chapter to Bill Table (available on the
Bill/Law Cross Reference page) lists the bills that have passed the Legislature, the chapter
numbers assigned by the Secretary of State, vetoes, short descriptions, and the effective dates.

Carryover: The Legislature works within the framework of a two-year cycle. For instance, the
2005-06 Session is the 59th Session of the Legislature. There will be a least two regular sessions,
a "long" session in 2005 (105 days) and a "short" session in 2006 (60 days). There could also be
any number of special sessions, none of which can last longer than 30 days.
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Therefore, just because a bill did not make it all the way through during the regular session in
the odd-numbered year (for example, 2005) does not mean it is "dead." At the end of the
session, all bills in the second house are returned to the first house; so a House bill in
committee in the Senate when session ends is returned to the House. At the start of the next
session, be it a special session or the next regular session, bills from the previous session are
reintroduced and retained in their present position.

"Carryover" bills can be taken up again in subsequent sessions during the biennium. The
Legislature has a lot of latitude with these bills. The first house can place the bill on the
calendar for third reading and send it right back to the second house, or it can make the bill go
to committee and through the whole process again.

This is in addition to the new bills introduced during the current session. This procedure can
make it difficult to keep track of bills during a special session or the second regular session. If a
bill does not make it through the process by the end of the two-year cycle, it is "dead."
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How to Testify in Committee

Click Legislative Meeting Schedules and Calendars for individual committee agendas and daily
and weekly meeting schedules.

"Open" Legislature: Washington State has one of the most open legislatures in the country. A
bill has a public hearing before Senate and House committees before being considered on the
floor of the House and Senate. Your opportunity to testify comes at the committee hearings. If
you cannot appear before a committee, contact your legislator making your position on a bill
known. You can do so by writing a letter, sending an e-mail, calling the legislator's Olympia
office, or by calling the Legislative Hotline at 800.562.6000.

Senate Committees usually meet in hearing rooms in the John A. Cherberg Building and House
Committees usually meet in the John L. O'Brien Building. Both buildings are adjacent to the
Legislative Building in Olympia.

Committee Hearings: Legislative hearings are conducted informally. The rules are somewhat
relaxed, but are intended to help preserve decorum and allow respectful, courteous

debate. (Reminders of hearing room rules are here for the House and here for the Senate.)
Anyone can testify; you do not need formal training.

To find out when a hearing is scheduled:
e Click Schedules of committee hearings to obtain electronic copy of the weekly and daily
schedules.

¢ Go to the Legislative Information Center, 110 Legislative Building, to get paper copies.

¢ Call the toll-free Legislative Hotline number (1.800.562.6000).

e Inquire in person or by phone in the Legislative Information Center 110 Legislative Building
(360-786-7573).

e Subscribe to the Legislature's Committee E-mail Notification Service.

The Legislative Information Center also has copies of bills for distribution. Be sure to ask for any
pending amendments or substitutes to particular bills. LIC will make copies for free for the first
30 pages; after 30 pages the charge is 15 cents per page.

Notices of interim committee hearings are sent out by committees between legislative sessions
and are available via the Legislature's Committee E-mail Notification Service (Listserv).

Before the Hearing: Are You a Lobbyist? Generally, if you are testifying on a bill or issues and
represent only yourself, you will not be required to register as a lobbyist.

A Public Disclosure Commission (PDC) brochure outlines guidelines on this subject:
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You do not have to register and report if you:

1. appear only before public meetings of legislative committees or state agencies, or

2. do not receive pay, expenses or other consideration for lobbying and make no expenditure
for on behalf of a legislator, elected official or state employee in connection with lobbying,
or

3. restrict your lobbying to four days during any three-month period and spend no more than
S35 for or on behalf of a legislator, elected official or state employee.

A copy of the PDC brochure is available through the Legislative Information Center, or you may
check with the PDC if you're uncertain. The PDC provides online information for lobbyists as
well.

Prepare Your Remarks. Time is usually limited, so be brief and direct. Written testimony should
not be read at committee hearings. Committee staff will distribute copies of written testimony
to members of the committee if you bring a sufficient number -- one for each member. Writing
your comments in outline form will be helpful when you speak, and you should summarize your
written testimony.

Avoid Duplication. If other persons will be offering similar testimony at the hearing, try to
coordinate your testimony and avoid duplication. Well organized testimony is the most
effective.

At the Meeting:

e Be punctual; usually there is only one public hearing at which testimony is taken on a
particular bill.

¢ Sign-in is now done electronically in all committees. You may:
(1) Go to one of the Committee Sign-In kiosks located in the main hallway of the Cherberg
Building and the O'Brien Building, each Senate and House hearing room, or the first floor of
the Legislative Building and the Pritchard Building; or
(2) Access the Committee Sign-In Program from a web-enabled device (smartphone, laptop
or tablet), only while on campus and connected to the Legislature's WSLPublic wireless
Internet network

e Click Committee Electronic Sign-In Instructions to obtain more detailed instructions or for
information on how to create an optional Committee Sign-In account.

e Check to see if copies of proposed amendments or substitute bills are available.

e Take your written materials to the committee staff for distribution.

o Talk to the committee staff if you are going to be using the presentation equipment.

How the Meeting Is Conducted: Be present at the beginning of the hearing. The committee
chair will open the hearing on a particular bill. Frequently, opening comments will be made by
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the bill's sponsor or by committee staff. Sometimes, however, the chair will ask for testimony
from proponents and opponents immediately.

The chair will organize the hearing to ensure

1. that the committee members hear relevant information,

2. thatinterested persons are given the opportunity to express their positions, and
3. that the hearing does not exceed the time available.

Most committee hearings are limited to two hours and may have several matters pending. The
chair will attempt to be fair and provide each person an opportunity to testify. It may be
necessary, however, to restrict testimony so that everyone is given an opportunity to express
his or her opinions. You may be called to testify with others to save time.

Making Your Remarks:
1. Begin by introducing yourself to the chair and committee members and stating your
purpose. For example,

"Mr. or Madam Chair and members of the committee, | am John Doe from Spokane. | am
here representing myself. | support this bill because . . ."

2. Inyour opening remarks, make it clear whether you are representing other citizens or a
separate group.

3. Be brief and be sure your remarks are clear. Avoid being too technical and do not repeat
previously made remarks. You do not need to be nervous or worried about how you present
your testimony.

4. Be prepared for questions and comments from committee members. These are designed to
gain additional information, but don't answer if you are not sure of the answer. Tell the
members you will send a written answer to the committee, and then follow through.

5. Restrict yourself to your testimony. Abstain from other overt demonstrations such as
clapping, cheering, booing, etc.

How to Submit Written Testimony: If you are unable to attend a committee meeting, you may
use the following method for submitting written testimony:

In the House. Email your written testimony directly to all committee members as well as to the
Committee Chair or the Chair's LA. Be sure to include the bill number and your position on the
bill. A list of Committee Chairs can be found at this

website: http://app.leg.wa.gov/Rosters/CommitteeMembersByCommittee/House.

In the Senate. You may email your written testimony directly to committee members as well as
to the Committee Chair or the Chair's LA. Be sure to include the bill number and your position
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on the bill. Another option is to email your written testimony to committee staff, as an
alternative or in addition to submitting testimony to committee members. A list of Senate
committees and staff can be found at this website:
http://leg.wa.gov/Senate/Committees/Pages/default.aspx.

Your District Members: Please refer to How to comment on a bill for instructions on submitting
bill comments directly to members in your district.
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OPMA and PRA Questions and Answers on

Open Government Trainings Act
About the OPMA and PRA

Public Records Act: The Washington Public Records Act is one of the strongest open
government laws in the nation and reflects the desire of Washington citizens to know what their
government is doing. A transparent and accessible government is essential to a successful free society,
and fosters trust and confidence in government.

Strong “sunshine laws” are crucial to assuring government accountability and transparency. In
Washington State, those laws provide for open public records and open public meetings.

Since Washington voters approved the Public Disclosure Act more than 40 years ago, a growing
number of exemptions have been added to public records laws.

Also, under the Open Public Meetings Act, some parts of open public meetings may be closed
to the public, but only if certain requirements are met.

To assist the public and public agencies in understanding and implementing the sunshine laws,
the Office of the Attorney General provides several resources.

The Attorney General's Ombuds Function: The Office of the Attorney General provides an
Ombuds function that works with other assistant attorneys general as they advise their clients
and coordinates with and offers training to local government on open government issues.

Open Government Training: The Office of the Attorney General provides open government
training materials and resources to assist agencies in complying with the laws.

Open Government Resource Manual: The Attorney General’s Open Government Resource Manual
was produced by the Attorney General’s Office with the assistance of attorneys representing
media and requesters, and local and state government organizations. The manual is a
comprehensive, easy-to-read overview intended to help clarify provisions of the law and

may prevent future disagreements. This manual provides a general summary and is not
intended to provide a complete discussion of every detail of the Public Records Act or Open
Public Meetings Act.

2018 Model Rules: The Legislature directed the Attorney General’s Office to develop model
rules. The model rules are non-binding best practices to assist records requestors and
agencies. The model rules are designed to reduce litigation and assist smaller local
governments and citizen requestors by allowing them to avoid “re-inventing the wheel” on
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recurring issues, have been adopted and published in the Washington Administrative Code
(WAC), chapter 44-14. The model rules were updated in 2018

Open Public Meetings Act Chapter 42.30 RCW

Sections:
42.30.010
42.30.020
42.30.030
42.30.035
42.30.040
42.30.050
42.30.060

42.30.070
42.30.075

42.30.077
42.30.080
42.30.090
42.30.100
42.30.110
42.30.120
42.30.130

42.30.140
42.30.200

42.30.205
42.30.210
42.30.900
42.30.910

Legislative declaration.

Definitions.

Meetings declared open and public.
Minutes.

Conditions to attendance not to be required.
Interruptions—Procedure.

Ordinances, rules, resolutions, regulations, etc., adopted at public
meetings—Notice—Secret voting prohibited.

Times and places for meetings—Emergencies—Exception.

Schedule of regular meetings—Publication in state register—Notice of
change—"Regular" meetings defined.

Agendas of regular meetings—Online availability.

Special meetings.

Adjournments.

Continuances.

Executive sessions.

Violations—Personal liability—Civil penalty—Attorneys' fees and costs.
Violations—Mandamus or injunction.

Chapter controlling—Application.

Governing body of recognized student association at college or university—
Chapter applicability to.

Training.

Assistance by attorney general.
Short title.

Construction—1971 ex.s. ¢ 250.

RCW 42.30.010

Legislative declaration.
The legislature finds and declares that all public commissions, boards, councils, committees,
subcommittees, departments, divisions, offices, and all other public agencies of this state and
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subdivisions thereof exist to aid in the conduct of the people's business. It is the intent of this
chapter that their actions be taken openly and that their deliberations be conducted openly.
The people of this state do not yield their sovereignty to the agencies which serve them. The
people, in delegating authority, do not give their public servants the right to decide what is
good for the people to know and what is not good for them to know. The people insist on
remaining informed so that they may retain control over the instruments they have created.

RCW 42.30.020
Definitions.
As used in this chapter unless the context indicates otherwise:

(1) "Public agency" means:

(a) Any state board, commission, committee, department, educational
institution, or other state agency which is created by or pursuant to statute, other than courts
and the legislature;

(b) Any county, city, school district, special purpose district, or other municipal
corporation or political subdivision of the state of Washington;

(c) Any subagency of a public agency which is created by or pursuant to statute,
ordinance, or other legislative act, including but not limited to planning commissions, library or
park boards, commissions, and agencies;

(d) Any policy group whose membership includes representatives of publicly
owned utilities formed by or pursuant to the laws of this state when meeting together as or on
behalf of participants who have contracted for the output of generating plants being planned or
built by an operating agency.

(2) "Governing body" means the multimember board, commission, committee, council,
or other policy or rule-making body of a public agency, or any committee thereof when the
committee acts on behalf of the governing body, conducts hearings, or takes testimony or
public comment.

(3) "Action" means the transaction of the official business of a public agency by a
governing body including but not limited to receipt of public testimony, deliberations,
discussions, considerations, reviews, evaluations, and final actions. "Final action" means a
collective positive or negative decision, or an actual vote by a majority of the members of a
governing body when sitting as a body or entity, upon a motion, proposal, resolution, order, or
ordinance.

(4) "Meeting" means meetings at which action is taken.

RCW 42.30.030

Meetings declared open and public.

All meetings of the governing body of a public agency shall be open and public and all persons
shall be permitted to attend any meeting of the governing body of a public agency, except as
otherwise provided in this chapter.
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RCW 42.30.035

Minutes.

The minutes of all regular and special meetings except executive sessions of such boards,
commissions, agencies or authorities shall be promptly recorded and such records shall be open
to public inspection.

RCW 42.30.040

Conditions to attendance not to be required.

A member of the public shall not be required, as a condition to attendance at a meeting of a
governing body, to register his or her name and other information, to complete a
guestionnaire, or otherwise to fulfill any condition precedent to his or her attendance.

RCW 42.30.050

Interruptions—Procedure.

In the event that any meeting is interrupted by a group or groups of persons so as to render the
orderly conduct of such meeting unfeasible and order cannot be restored by the removal of
individuals who are interrupting the meeting, the members of the governing body conducting
the meeting may order the meeting room cleared and continue in session or may adjourn the
meeting and reconvene at another location selected by majority vote of the members. In such a
session, final disposition may be taken only on matters appearing on the agenda.
Representatives of the press or other news media, except those participating in the
disturbance, shall be allowed to attend any session held pursuant to this section. Nothing in this
section shall prohibit the governing body from establishing a procedure for readmitting an
individual or individuals not responsible for disturbing the orderly conduct of the meeting.

RCW 42.30.060
Ordinances, rules, resolutions, regulations, etc., adopted at public meetings—Notice—Secret
voting prohibited.

(1) No governing body of a public agency shall adopt any ordinance, resolution, rule,
regulation, order, or directive, except in a meeting open to the public and then only at a
meeting, the date of which is fixed by law or rule, or at a meeting of which notice has been
given according to the provisions of this chapter. Any action taken at meetings failing to comply
with the provisions of this subsection shall be null and void.

(2) No governing body of a public agency at any meeting required to be open to the
public shall vote by secret ballot. Any vote taken in violation of this subsection shall be null and
void, and shall be considered an "action" under this chapter.

RCW 42.30.070
Times and places for meetings—Emergencies—Exception.
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The governing body of a public agency shall provide the time for holding regular meetings by
ordinance, resolution, bylaws, or by whatever other rule is required for the conduct of business
by that body. Unless otherwise provided for in the act under which the public agency was
formed, meetings of the governing body need not be held within the boundaries of the territory
over which the public agency exercises jurisdiction. If at any time any regular meeting falls on a
holiday, such regular meeting shall be held on the next business day. If, by reason of fire, flood,
earthquake, or other emergency, there is a need for expedited action by a governing body to
meet the emergency, the presiding officer of the governing body may provide for a meeting site
other than the regular meeting site and the notice requirements of this chapter shall be
suspended during such emergency. It shall not be a violation of the requirements of this
chapter for a majority of the members of a governing body to travel together or gather for
purposes other than a regular meeting or a special meeting as these terms are used in this
chapter: PROVIDED, That they take no action as defined in this chapter.

RCW 42.30.075

Schedule of regular meetings—Publication in state register—Notice of change—"Regular"
meetings defined.

State agencies which hold regular meetings shall file with the code reviser a schedule of the
time and place of such meetings on or before January of each year for publication in the
Washington state register. Notice of any change from such meeting schedule shall be published
in the state register for distribution at least twenty days prior to the rescheduled meeting date.
For the purposes of this section "regular" meetings shall mean recurring meetings held in
accordance with a periodic schedule declared by statute or rule.

RCW 42.30.077

Agendas of regular meetings—Online availability.

Public agencies with governing bodies must make the agenda of each regular meeting of the
governing body available online no later than twenty-four hours in advance of the published
start time of the meeting. An agency subject to provisions of this section is not required to post
an agenda if it does not have a web site or if it employs fewer than ten full-time equivalent
employees. Nothing in this section prohibits subsequent modifications to agendas nor
invalidates any otherwise legal action taken at a meeting where the agenda was not posted in
accordance with this section. Nothing in this section modifies notice requirements or shall be
construed as establishing that a public body or agency's online posting of an agenda as required
by this section is sufficient notice to satisfy public notice requirements established under other
laws. Failure to post an agenda in accordance with this section shall not provide a basis for
awarding attorney fees under RCW 42.30.120 or commencing an action for mandamus or
injunction under RCW 42.30.130.

RCW 42.30.080
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Special meetings.

(1) A special meeting may be called at any time by the presiding officer of the governing
body of a public agency or by a majority of the members of the governing body by delivering
written notice personally, by mail, by fax, or by electronic mail to each member of the
governing body. Written notice shall be deemed waived in the following circumstances:

(a) A member submits a written waiver of notice with the clerk or secretary of
the governing body at or prior to the time the meeting convenes. A written waiver may be
given by telegram, fax, or electronic mail; or

(b) A member is actually present at the time the meeting convenes.

(2) Notice of a special meeting called under subsection (1) of this section shall be:

(a) Delivered to each local newspaper of general circulation and local radio or
television station that has on file with the governing body a written request to be notified of
such special meeting or of all special meetings;

(b) Posted on the agency's web site. An agency is not required to post a special
meeting notice on its web site if it (i) does not have a web site; (ii) employs fewer than ten full-
time equivalent employees; or (iii) does not employ personnel whose duty, as defined by a job
description or existing contract, is to maintain or update the web site; and

(c) Prominently displayed at the main entrance of the agency's principal location
and the meeting site if it is not held at the agency's principal location.

Such notice must be delivered or posted, as applicable, at least twenty-four hours before the
time of such meeting as specified in the notice.

(3) The call and notices required under subsections (1) and (2) of this section shall
specify the time and place of the special meeting and the business to be transacted. Final
disposition shall not be taken on any other matter at such meetings by the governing body.

(4) The notices provided in this section may be dispensed with in the event a special
meeting is called to deal with an emergency involving injury or damage to persons or property
or the likelihood of such injury or damage, when time requirements of such notice would make
notice impractical and increase the likelihood of such injury or damage.

RCW 42.30.090

Adjournments.

The governing body of a public agency may adjourn any regular, adjourned regular, special, or
adjourned special meeting to a time and place specified in the order of adjournment. Less than
a quorum may so adjourn from time to time. If all members are absent from any regular or
adjourned regular meeting the clerk or secretary of the governing body may declare the
meeting adjourned to a stated time and place. He or she shall cause a written notice of the
adjournment to be given in the same manner as provided in RCW 42.30.080 for special
meetings, unless such notice is waived as provided for special meetings. Whenever any meeting
is adjourned a copy of the order or notice of adjournment shall be conspicuously posted
immediately after the time of the adjournment on or near the door of the place where the
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regular, adjourned regular, special, or adjourned special meeting was held. When a regular or
adjourned regular meeting is adjourned as provided in this section, the resulting adjourned
regular meeting is a regular meeting for all purposes. When an order of adjournment of any
meeting fails to state the hour at which the adjourned meeting is to be held, it shall be held at
the hour specified for regular meetings by ordinance, resolution, bylaw, or other rule.

RCW 42.30.100

Continuances.

Any hearing being held, noticed, or ordered to be held by a governing body at any meeting may
by order or notice of continuance be continued or recontinued to any subsequent meeting of
the governing body in the same manner and to the same extent set forth in RCW 42.30.090 for
the adjournment of meetings.

RCW 42.30.110
Executive sessions.
(1) Nothing contained in this chapter may be construed to prevent a governing body
from holding an executive session during a regular or special meeting:
(a)(i) To consider matters affecting national security;

(ii) To consider, if in compliance with any required data security breach
disclosure under RCW 19.255.010 and 42.56.590, and with legal counsel available, information
regarding the infrastructure and security of computer and telecommunications networks,
security and service recovery plans, security risk assessments and security test results to the
extent that they identify specific system vulnerabilities, and other information that if made
public may increase the risk to the confidentiality, integrity, or availability of agency security or
to information technology infrastructure or assets;

(b) To consider the selection of a site or the acquisition of real estate by lease or
purchase when public knowledge regarding such consideration would cause a likelihood of

increased price;

(c) To consider the minimum price at which real estate will be offered for sale or
lease when public knowledge regarding such consideration would cause a likelihood of
decreased price. However, final action selling or leasing public property shall be taken in a
meeting open to the public;

(d) To review negotiations on the performance of publicly bid contracts when
public knowledge regarding such consideration would cause a likelihood of increased costs;

(e) To consider, in the case of an export trading company, financial and
commercial information supplied by private persons to the export trading company;

(f) To receive and evaluate complaints or charges brought against a public officer
or employee. However, upon the request of such officer or employee, a public hearing or a
meeting open to the public shall be conducted upon such complaint or charge;
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(g) To evaluate the qualifications of an applicant for public employment or to
review the performance of a public employee. However, subject to RCW 42.30.140(4),
discussion by a governing body of salaries, wages, and other conditions of employment to be
generally applied within the agency shall occur in a meeting open to the public, and when a
governing body elects to take final action hiring, setting the salary of an individual employee or
class of employees, or discharging or disciplining an employee, that action shall be taken in a
meeting open to the public;

(h) To evaluate the qualifications of a candidate for appointment to elective
office. However, any interview of such candidate and final action appointing a candidate to
elective office shall be in a meeting open to the public;

(i) To discuss with legal counsel representing the agency matters relating to
agency enforcement actions, or to discuss with legal counsel representing the agency litigation
or potential litigation to which the agency, the governing body, or a member acting in an official
capacity is, or is likely to become, a party, when public knowledge regarding the discussion is
likely to result in an adverse legal or financial consequence to the agency.

This subsection (1)(i) does not permit a governing body to hold an executive session solely
because an attorney representing the agency is present. For purposes of this subsection (1)(i),
"potential litigation" means matters protected by RPC 1.6 or RCW 5.60.060(2)(a) concerning:

(i) Litigation that has been specifically threatened to which the agency,
the governing body, or a member acting in an official capacity is, or is likely to become, a party;

(i) Litigation that the agency reasonably believes may be commenced by
or against the agency, the governing body, or a member acting in an official capacity; or

(iii) Litigation or legal risks of a proposed action or current practice that
the agency has identified when public discussion of the litigation or legal risks is likely to result
in an adverse legal or financial consequence to the agency;

(j) To consider, in the case of the state library commission or its advisory bodies,
western library network prices, products, equipment, and services, when such discussion would
be likely to adversely affect the network's ability to conduct business in a competitive economic
climate. However, final action on these matters shall be taken in a meeting open to the public;

(k) To consider, in the case of the state investment board, financial and
commercial information when the information relates to the investment of public trust or
retirement funds and when public knowledge regarding the discussion would result in loss to
such funds or in private loss to the providers of this information;

(I) To consider proprietary or confidential nonpublished information related to
the development, acquisition, or implementation of state purchased health care services as
provided in RCW 41.05.026;

(m) To consider in the case of the life sciences discovery fund authority, the
substance of grant applications and grant awards when public knowledge regarding the
discussion would reasonably be expected to result in private loss to the providers of this
information;
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(n) To consider in the case of a health sciences and services authority, the
substance of grant applications and grant awards when public knowledge regarding the
discussion would reasonably be expected to result in private loss to the providers of this
information;

(o) To consider information regarding staff privileges or quality improvement
committees under RCW 70.41.205.

(2) Before convening in executive session, the presiding officer of a governing body shall
publicly announce the purpose for excluding the public from the meeting place, and the time
when the executive session will be concluded. The executive session may be extended to a
stated later time by announcement of the presiding officer.

RCW 42.30.120
Violations—Personal liability—Civil penalty—Attorneys' fees and costs.

(1) Each member of the governing body who attends a meeting of such governing body
where action is taken in violation of any provision of this chapter applicable to him or her, with
knowledge of the fact that the meeting is in violation thereof, shall be subject to personal
liability in the form of a civil penalty in the amount of five hundred dollars for the first violation.

(2) Each member of the governing body who attends a meeting of a governing body
where action is taken in violation of any provision of this chapter applicable to him or her, with
knowledge of the fact that the meeting is in violation thereof, and who was previously assessed
a penalty under subsection (1) of this section in a final court judgment, shall be subject to
personal liability in the form of a civil penalty in the amount of one thousand dollars for any
subsequent violation.

(3) The civil penalty shall be assessed by a judge of the superior court and an action to
enforce this penalty may be brought by any person. A violation of this chapter does not
constitute a crime and assessment of the civil penalty by a judge shall not give rise to any
disability or legal disadvantage based on conviction of a criminal offense.

(4) Any person who prevails against a public agency in any action in the courts for a
violation of this chapter shall be awarded all costs, including reasonable attorneys' fees,
incurred in connection with such legal action. Pursuant to RCW 4.84.185, any public agency
which prevails in any action in the courts for a violation of this chapter may be awarded
reasonable expenses and attorney fees upon final judgment and written findings by the trial
judge that the action was frivolous and advanced without reasonable cause.

RCW 42.30.130

Violations—Mandamus or injunction.

Any person may commence an action either by mandamus or injunction for the purpose of
stopping violations or preventing threatened violations of this chapter by members of a
governing body.
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RCW 42.30.140

Chapter controlling—Application.

If any provision of this chapter conflicts with the provisions of any other statute, the provisions
of this chapter shall control: PROVIDED, That this chapter shall not apply to:

(1) The proceedings concerned with the formal issuance of an order granting,
suspending, revoking, or denying any license, permit, or certificate to engage in any business,
occupation, or profession or to any disciplinary proceedings involving a member of such
business, occupation, or profession, or to receive a license for a sports activity or to operate any
mechanical device or motor vehicle where a license or registration is necessary; or

(2) That portion of a meeting of a quasi-judicial body which relates to a quasi-judicial
matter between named parties as distinguished from a matter having general effect on the
public or on a class or group; or

(3) Matters governed by chapter 34.05 RCW, the Administrative Procedure Act; or

(4)(a) Collective bargaining sessions with employee organizations, including contract
negotiations, grievance meetings, and discussions relating to the interpretation or application
of a labor agreement; or (b) that portion of a meeting during which the governing body is
planning or adopting the strategy or position to be taken by the governing body during the
course of any collective bargaining, professional negotiations, or grievance or mediation
proceedings, or reviewing the proposals made in the negotiations or proceedings while in
progress.

RCW 42.30.200

Governing body of recognized student association at college or university—Chapter
applicability to.

The multimember student board which is the governing body of the recognized student
association at a given campus of a public institution of higher education is hereby declared to
be subject to the provisions of the open public meetings act as contained in this chapter, as
now or hereafter amended. For the purposes of this section, "recognized student association"
shall mean any body at any of the state's colleges and universities which selects officers
through a process approved by the student body and which represents the interests of
students. Any such body so selected shall be recognized by and registered with the respective
boards of trustees and regents of the state's colleges and universities: PROVIDED, That there be
no more than one such association representing undergraduate students, no more than one
such association representing graduate students, and no more than one such association
representing each group of professional students so recognized and registered at any of the
state's colleges or universities.
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RCW 42.30.205
Training.
(1) Every member of the governing body of a public agency must complete training on
the requirements of this chapter no later than ninety days after the date the member either:
(a) Takes the oath of office, if the member is required to take an oath of office to
assume his or her duties as a public official; or
(b) Otherwise assumes his or her duties as a public official.

(2) In addition to the training required under subsection (1) of this section, every
member of the governing body of a public agency must complete training at intervals of no
more than four years as long as the individual is a member of the governing body or public
agency.

(3) Training may be completed remotely with technology including but not limited to
internet-based training.

RCW 42.30.210

Assistance by attorney general.

The attorney general's office may provide information, technical assistance, and training on the
provisions of this chapter.

RCW 42.30.900
Short title.
This chapter may be cited as the "Open Public Meetings Act of 1971".

RCW 42.30.910
Construction—1971 ex.s. ¢ 250.
The purposes of this chapter are hereby declared remedial and shall be liberally construed.

Open Public Meetings Act

Chapter 3 from the Open Government Resource Manual: http://www.atg.wa.gov/Open-
Government-Internet-Manual/Chapter-3

Chapter last revised: October 31, 2016

3.1 Introduction

The Open Public Meetings Act (“OPMA”), chapter 42.30 RCW, was passed by the Legislature in
1971 as a part of a nationwide effort to make government affairs more open, accessible and
responsive. It was modeled on a California law known as the "Brown Act" and a similar Florida
statute. The OPMA and the Public Records Act (PRA), chapter 42.56 RCW, create important and
powerful tools enabling the people to inform themselves about their government, both state
and local.
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3.2 The Courts Will Interpret the OPMA to Accomplish Its Stated Intent
As with all laws, the courts will interpret the OPMA to accomplish the Legislature's intent. RCW
42.30.010 declares the OPMA’s purpose in a strongly worded statement:

The legislature finds and declares that all public commissions, boards, councils, committees,
subcommittees, departments, divisions, offices, and all other public agencies of this state and
subdivisions thereof exist to aid in the conduct of the people's business. It is the intent of this
chapter that their actions be taken openly and that their deliberations be conducted openly. The
people of this state do not yield their sovereignty to the agencies which serve them. The people,
in delegating authority, do not give their public servants the right to decide what is good for the
people to know and what is not good for them to know. The people insist on remaining informed
so that they may retain control over the instruments they have created.

The OPMA also provides that, “The purposes of this chapter are hereby declared remedial and
shall be liberally construed.” RCW 42.30.910. Exceptions to the openness requirements of the
OPMA (such as the grounds for executive sessions) are narrowly construed. Miller v. City of
Tacoma (1999).

3.3 Entities Subject to the OPMA

The OPMA requires that meetings of the “governing body” of a "public agency" be open to the

public. RCW 42.30.030.

A. “Public Agency”

A “public agency” is defined in RCW 42.30.020(1) to include:

e Any state board, commission, committee, department, educational institution, or other
state agency that is created by statute;

e Any county, city, school district, special purpose district, or other municipal corporation or
political subdivision of the state;

e Any “subagency” of a public agency that is created by statute, ordinance, or other legislative
act, such as planning commissions and library or park boards.
A “public agency” for purposes of the OPMA does not include:

e Any court;

e The Legislature.

RCW 42.30.020(1)(a).

B. “Subagency”
The OPMA also applies to the governing bodies of any “subagency” of state and local
government agencies. Although a “subagency” is not defined in the OPMA, a subagency must
be “created by a statute, ordinance, or other legislative act.” RCW 42.30.020(1)(c). Case law
and attorney general opinions suggest that, to be a subagency, the entity established by
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legislative act must have some policy or rule making authority. See Loeffelholz v. Citizens for
Leaders with Ethics & Accountability Now (2004); 1983 Att'y Gen. Op. No. 1; 1971 Att’y Gen.

Op. No. 33.

C. Other Entities
The courts have interpreted the OPMA to apply to "an association or organization created by or
pursuant to statute which serves a statewide public function." West v. Wash. Ass'n of Cnty.

Officials (2011).

The OPMA may also apply to the “functional equivalent” of a public agency, though the courts
have yet to address that issue squarely. In a 1991 opinion, the Attorney General suggested a
four-part test to be used in determining whether an entity is a “public agency” and subject to
the OPMA: “(1) whether the organization performs a governmental function; (2) the level of
government funding; (3) the extent of government involvement or regulation; and (4) whether
the organization was created by the government.” 1991 Att'y Gen. Op. No. 5. The courts have
applied these factors to determine whether an entity is the “functional equivalent” of a public
agency for purposes of the Public Records Act. Telford v. Thurston County Board of
Commissioners (1999); Clarke v. Tri-Cities Animal Care & Control Shelter (2008); Woodland Park
Zoo v. Fortgang (2016). However, the courts have yet to apply this test to that question for
purposes of the OPMA.

3.4 “Governing Body”

A. Definition
A “governing body” is defined in the OPMA as “the multimember board, commission,
committee, council, or other policy or rule-making body of a public agency, or any committee
thereof when the committee acts on behalf of the governing body, conducts hearings, or takes
testimony or public comment.” RCW 42.30.020(2).

All local public agencies and some state agencies have governing bodies and those governing
bodies are subject to the OPMA. Examples of governing bodies of local public agencies include
the city council, county council, port commission and school board; examples of governing
bodies of state agencies include the Gambling Commission, the Utilities and Transportation
Commission and the Public Disclosure Commission.

Some agencies do not have governing bodies. For example, many state agencies, such as the
Department of Labor and Industries, the Department of Licensing, the Department of Social and
Health Services, the Department of Employment Security, and the Washington State Patrol are
governed by an individual, not a multimember body, and thus are not subject to the OPMA. See
Salmon for All v. Department of Fisheries (1992), in which the Court held that the Department
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of Fisheries was not subject to the OPMA because it was governed by an individual, the
director.

With subagencies, the governing body of the subagency is often the subagency itself, as in the
example of a county planning commission or city parks board.

B. Committees of a Governing Body
The definition of governing body includes “any committee thereof when the committee acts on
behalf of the governing body, conducts hearings, or takes testimony or public comment.” RCW
42.30.020(2). In 2015, the State Supreme Court concluded that: (1) a “committee thereof”
means committees created by a governing body pursuant to its executive authority, regardless
of whether the committee includes members of the governing body; and (2) a committee acts
on behalf of the governing body “when it exercises actual or de facto decision-making authority
for the governing body.” Citizens Alliance v. San Juan County (2015). A committee is not
exercising such authority when it is simply conducting internal discussions or providing advice
or information to the governing body. Id.; see also Clark v. City of Lakewood (2001).
It is not clear whether a committee of a governing body is required to give notice for all of its
meetings when it is only at some of its meetings that it is acting so as to come within the
definition of “governing body.” Nevertheless, it would be pragmatic for such committees that
sometimes engage in such activities - acting on behalf of the governing body, conducting
hearings, or taking testimony or public comment - to conduct all their business in open
meetings.

Case Example: The seven-member city council is considering the purchase of public art. The
council agrees that public input would assist the selection process. Some councilmembers
believe that the creation of an arts commission that would adopt policies for the city’s
acquisition of public art would “get politics out of the world of art.” Other councilmembers
express concern that an arts commission will control too much of the process without significant
council input. Three resolutions are drafted for council consideration:

The first establishes a city arts commission and details the method of selecting the members,
including three city councilmembers and two citizen members, who would serve specific terms.
The commission is directed to establish policies for the selection and placement of public art in
the city. Its recommended policies will be subject to city council approval. It is directed to obtain
public input before the adoption of the recommended policies. As funding becomes available, it
will make recommendations to the city council regarding the purchase of works of public art and
their location in the city.

The second resolution establishes a public arts committee of the city council consisting of three
members of the council. Five interested citizens will be asked to participate in its determination
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of worthy projects. The citizens would serve at the pleasure of the council. The public arts
committee is directed to develop a list of citizens who have expressed interest in public art and
to hold hearings seeking public comment regarding any recommendations that the committee
might make to the full city council.

The third resolution recognizes the existence of a citizen’s committee known as “Public Art
Now!” that was formed by a councilmember. The committee would be authorized to use city’s
meeting rooms. The council would welcome the committee’s advice regarding the selection and
placement of public art and its recommendations would be considered at any public hearing
when the council decided to purchase works of art.

What would be the consequences under the OPMA of the adoption of each resolution?
Resolution: The city arts commission is probably a “subagency” under the OPMA. It has been
created by legislative act and its governing body is directed to develop policy for the city. As
such, all of its meetings would be subject to the OPMA’s requirements.

The public arts committee is probably a “committee” of the governing body, the city council. It
is not a separate entity (subagency). Since it will be obtaining public input, at least some of its
meetings would be subject to the OPMA. However, it is advisable that it hold all its meetings in
open session.

“Public Art Now!” is not subject to the OPMA. The city council did not establish it or grant it any
authority.

3.5 OPMA Meeting Procedures

A. “Action,” “Final Action” and “Meeting”
In its definition section, the OPMA first defines “action” before defining a “meeting” as a
meeting “at which action is taken.” RCW 42.30.020(4). “Action” is defined to mean “the
transaction of the official business of a public agency by a governing body including but not
limited to receipt of public testimony, deliberations, discussions, considerations, reviews,
evaluations, and final actions.” RCW 42.30.020(3). “Final action” is defined as “a collective
positive or negative decision, or an actual vote by a majority of the members of a governing
body when sitting as a body or entity, upon a motion, proposal, resolution, order, or
ordinance.” Id. It is not necessary for a governing body to take “final action” for there to be a
“meeting” that is subject to the requirements of the OPMA; mere “action,” such as a discussion
of agency business, is sufficient. However, it is not "action" for members of a governing body to
individually review material in advance of a meeting at which a public contract was
awarded. Equitable Shipyards, Inc. v. State (1980).
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A “meeting” occurs when, with a collective intent to meet, a majority of the members of a
governing body collectively transact the governing body’s official business. Citizens Alliance v.
San Juan County (2015).

Ordinarily, a quorum (majority) of the members of a governing body must be present at a
meeting for the governing body to be able to transact agency business. Citizens Alliance v. San
Juan County (2015). As such, a meeting that would be subject to the OPMA occurs if a majority
of the members of a governing body were to discuss or consider agency business, no matter
where that discussion or consideration might occur. “Action” by less than a quorum is generally
not subject to the OPMA. Eugster v. City of Spokane (2005); Citizens Alliance v. San Juan County
(2015). However, as discussed above, a committee of a governing body that includes less than
a quorum of the body may be subject to the OPMA in certain circumstances.

Physical presence by the members of a governing body is not necessary for there to be a
“meeting.” For example, an email exchange among a quorum of a governing body in which
“action” takes place is a “meeting” under the OPMA. Wood v. Battle Ground School Dist.
(2001). Since an email exchange among a quorum of the members of a governing body is not
open to the public, such an exchange in which “action” takes place would violate the OPMA. In
contrast, mere passive receipt of emails does not constitute participation in a meeting. Wood
v. Battle Ground School Dist. (2001); Citizens Alliance v. San Juan County (2015).

It is generally agreed that an agency may authorize one or more of its members to attend a
meeting by telephone or video-conferencing, using technologies such as Skype or WebEx, when
a speaker phone or video screen is available at the official location of the meeting so the
governing body and the public can hear the member's input and the member can hear what is
said at the meeting. See also Wood v. Battle Ground School Dist. (2001) (physical presence not
required in order for meeting to occur); 2014 Att’y Gen. Op. No. 7 (discussion of
videoconferencing)

A quorum of members of a governing body may attend a meeting of another organization’s
provided that the body takes no “action.” 2006 Att'y Gen. Op. No. 6. For example, a majority
of a city council could attend a meeting of a regional chamber of commerce or a county
commission meeting provided that the council members did not discuss city business or do
anything else that constitutes an “action.”

The OPMA expressly permits the members of the governing body to travel together or engage
in other activity, such as attending social functions, so long as they do not take “action.” RCW
42.30.070.
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Case example: The five-member school board attends the annual convention of the State School
Association. Over dinner, three members discuss some of the ideas presented during the
convention, but refrain from any conversation about how they might apply them to the school
district. All five travel together to and from the convention and the only discussion is over
whether they are lost.

Resolution: No violation occurred but the board members must be careful. The example is
offered to highlight the level of awareness members of a governing body must have. It is not
unusual for such situations to arise. For instance, the dinner discussion was among a majority of
the members so a discussion about school district business would have been "action" and,
without the required notice, would be in violation of the OPMA.

B. Types of Meetings Not Covered by the OPMA
The OPMA does not apply to certain types of meetings. RCW 42.30.140 provides that the OPMA
does not apply to:
e Meetings involved with the issuing, denying, suspending, or revoking business, professional,
and certain other licenses, including disciplinary proceedings
e Quasi-judicial proceedings
e Meetings involving matters subject to the Administrative Procedure Act, chapter 34.05 RCW
e Collective bargaining negotiations and related discussions, and meetings involved with
planning for such negotiations and for grievance and mediation proceedings
The exact wording of RCW 42.30.140 should be consulted to determine whether an exemption
applies.

When a governing body engages in any of these exempt activities, it is not required to comply
with the OPMA, although other public notice requirements may apply. Some exempt activities,
such as quasi-judicial matters or hearings governed by the Administrative Procedure Act
(chapter 34.05 RCW), have their own notice requirements. Quasi-judicial matters are those
where the governing body is required to determine the rights of individuals based on legal
principles. Common examples of quasi-judicial proceedings are certain local land use decisions,
such as site-specific rezones, conditional use permits, and variances.

Case example: During a break in the reqular meeting, the city council gets together in the
chambers to decide what they should do with regard to the union's latest offer. They authorize
the negotiator to accept the offer on wages if the union will accept the seniority

amendments. When they return to the meeting, nothing is said about the discussion or
decision.

Answer: The OPMA specifically exempts the discussion and decisions about the collective
bargaining strategy or position from its requirements. Since it was exempt, the discussion was
not required to be open.
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The OPMA does not provide grounds for exempting public records from disclosure. See Am.
Civil Liberties Union v. City of Seattle (2004). An independent exemption under the Public
Records Act or other statute must exist to exempt records from disclosure. See Chapter

2.1. Therefore, even though collective bargaining matters can be discussed in a closed session,
this is not a basis for withholding public records reviewed in the executive session relating to
that topic.

C. Public Notice of Meetings
Under the OPMA, public agencies must give notice of regular and special meetings. See
Chapter 3.6 for details.

D. Secret Votes Prohibited
"Secret" votes - where individual votes are not divulged - are prohibited, and any votes taken in
violation of the OPMA are null and void. RCW 42.30.060(2). The votes of the members of a
governing body should be publicly announced at the time the vote is taken.

E. Attendance at Meetings

The OPMA provides that any member of the public may attend the meetings of the governing
body of a public agency. The agency may not require people to sign in, complete
guestionnaires, or establish other conditions to attendance. RCW 42.30.040. For instance, an
agency could not limit attendance to those persons subject to its jurisdiction. The OPMA does
not address whether an agency is required to hold its meeting at a location that would permit
every person to attend. However, it seems clear that the courts would discourage any attempt
to deliberately schedule a meeting at a location that was too small to permit full attendance or
that was locked. RCW 42.30.050.

A person may record (audio or video) a meeting provided that it does not disrupt the
meeting. 1998 Att'y Gen. Op. No. 15. A stationary audio or video recording device would not
normally disrupt a meeting.

If those in attendance are disruptive and make further conduct of the meeting unfeasible, those
creating the disruption may be removed. RCW 42.30.050; In re Recall of Kast (2001). If order
cannot be restored to the meeting by the removal of persons disrupting the meeting, the
meeting room may be cleared and the meeting continued, or the meeting may be reconvened
in another location. However, members of the media are entitled to attend the adjourned
meeting and the governing body is limited to act only on those matters on the agenda. The
governing body may also authorize readmitting persons not responsible for disrupting the
meeting. /d.
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Case example: The school board schedules a special meeting to discuss a controversial policy
question. It becomes obvious that the regular meeting room is too small for all of those trying
to attend the meeting. The board announces that the meeting will be adjourned to an
auditorium in the same building. The chair announces that those who wish to speak should sign
in on the sheet on the table. She states that given the available time, speakers will be limited to
three minutes each. At one point, the meeting is adjourned to remove an apparently
intoxicated person who had been interrupting the comments of speakers.

Resolution: While the OPMA allows the public to attend all meetings, it does not allow for the
possibility of insufficient space. Presumably, if a nearby location is available, the governing
body should move there to allow attendance by adjourning the meeting to that location and
posting a notice on the door (RCW 42.30.090). The chair can require those who wish to speak
(but not all attendees) to sign in. The sign-in requirement for speaking does not restrict
attendance, only participation. Since the OPMA does not require the governing body to allow
public participation, the time for each speaker can also be limited. The governing body can
maintain order by removing those who are disruptive.

F. Right to Speak at Meetings
The OPMA does not require a governing body to allow public comment at a public meeting. If a
governing body does allow public comment, it has authority to limit the time of speakers to a
uniform amount (such as three minutes) and the topics speakers may address.

3.6 The OPMA Requires Notice of Meetings

A “meeting” under the OPMA is either a “regular” meeting or a “special” meeting, with
different notice requirements for each. So, for example, a meeting designated as a “retreat,”
“study session,” or “workshop” is, for OPMA purposes, either a regular or a special meeting,
depending on how it is held.

A. Regular Meetings
The OPMA requires agencies to identify the time and place their governing bodies will hold
regular meetings, which are defined as "recurring meetings held in accordance with a periodic
schedule declared by statute or rule." RCW 42.30.075. State agencies subject to the OPMA
must publish their schedule in the Washington State Register, while local agencies (such as
cities and counties) must adopt the schedule "by ordinance, resolution, bylaws, or by whatever
other rule is required for the conduct of business by that body." RCW 42.30.075; RCW
42.30.070. Although the OPMA does not require local agency governing bodies to meet inside
the boundaries of their jurisdiction, there is general agreement that agencies should not
schedule meetings at locations that effectively exclude the public. Other statutes may require
certain entities to hold their meetings at particular locations, such as RCW 36.32.080, which
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requires a board of county commissioners to hold regular meetings at the county seat, or at the
alternate locations specified in that statute.

If a scheduled regular meeting falls on a holiday, it must be held on the next business day. RCW
42.30.070.

The OPMA requires agencies with governing bodies to make the agenda of regular meetings
available online at least 24 hours in advance of the meeting. RCW 42.30.077. This requirement
does not apply if the agency does not have a website or if it employs fewer than 10 full-time
equivalent employees. Also, an agency can modify the agenda after it is posted online. A
failure to comply with the notice requirement with respect to a regular meeting will not
invalidate an otherwise legal action taken at the meeting.

Other laws and local governing body rules may require additional regular meeting notice and
publication and/or posting of a preliminary agenda. See, e.g., RCW 35.23.221, RCW
35A.12.160.

B. Special Meetings

Whenever an agency has a meeting at a time other than a scheduled regular meeting, it is

conducting a "special meeting." RCW 42.30.080. For each special meeting, the OPMA requires

at least 24 hours’ written notice to:

o the members of the governing body, delivered personally, or by mail, fax, or email;

e media representatives (newspaper, radio, and television) who have filed a written request
for notices of a particular special meeting or of all special meetings, delivered personally, or
by mail, fax, or email; and

e the public, by posting on the agency website and by prominently posting it at the main
entrance of the agency's principal location and at the meeting site if the meeting will not be
held at the agency's principal location.

An agency is not required to post the public notice on its website if it does not have one, if it
has fewer than 10 full-time equivalent employees, or if doesn’t employ personnel whose job it
is to maintain the website.

The OPMA does not provide any guidance as to whether the media's written request for notice
must be renewed; it is advisable, however, to periodically renew such requests to ensure that
they contain the proper contact information for the notice and have not been misplaced or
inadvertently overlooked due to changes in agency personnel.

The notice of a special meeting must specify the time and place of the meeting and "the
business to be transacted,” which would normally be an agenda. At a special meeting, final
disposition by the agency is limited to the matters identified as the business to be conducted in
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the notice. The statutory language suggests that the governing body could discuss, but not
finally dispose of, matters not included in the notice of the special meeting.

A member of the governing body may waive the required notice by filing a written waiver or by
simply appearing at the special meeting. Estey v. Dempsey (1985). The failure to provide notice
to a member of the governing body can only be asserted by the person who should have
received the notice, not by any person affected by action at the meeting. Kirk v. Pierce County
Fire Protection Dist. No. 21 (1981).

C. Emergency Meetings
The OPMA provides that, in the event of an emergency such as a fire, flood, or earthquake,
meetings may be held at a site other than the regular meeting site, and the notice requirements
of the OPMA are suspended during the emergency. RCW 42.30.070. An agency should,
however, provide special-meeting notice of an emergency meeting, if practicable. RCW

42.30.080(4).

The courts have found that an agency must be confronted with a true emergency that requires
immediate action, such as a natural disaster, for its governing body to hold an emergency
meeting that does not comply with the OPMA. It has been held that a strike by teachers did not
justify an "emergency" meeting by the school board. Mead School Dist. No. 354 v. Mead
Education Ass'n (1975).

D. Adjournments, Cancellations and Continuances
The OPMA establishes procedures for a governing body to adjourn a regular or special meeting
and continue that meeting to a time and place identified in an order of adjournment. RCW
42.30.090. Less than a quorum of a governing body may adjourn and continue a meeting under
these procedures, or the clerk or secretary of the body may do so if no members are
present. Notice of the meeting adjournment must be the same that is required for special
meetings in RCW 42.30.080, and a copy of the order or notice of adjournment must be posted
on or near the door of the place where the meeting was held. Although the OPMA does not
address cancellations, presumably the same process could be followed in cancelling a meeting.
Public hearings held by a governing body may be continued to a subsequent meeting of the
governing body following the procedures for adjournment in RCW 42.30.090. RCW 42.30.100.
See also adjournment discussion in MRSC’s Open Public Meetings Act publication.

3.7 Executive Sessions Are Allowed for Specific Topics, Following OPMA Procedures
"Executive session" is not expressly defined in the OPMA, but the term is commonly
understood to mean that part of a regular or special meeting of a governing body that is closed
to the public. A governing body may hold an executive session only for specified purposes,
which are identified in RCW 42.30.110(1)(a)-(m), and only during a regular or special
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meeting. Nothing, however, prevents a governing body from holding a meeting, which
complies with the OPMA's procedural requirements, for the sole purpose of having an
executive session.

Attendance at an executive session need not be limited to the members of the governing body.
Persons other than the members of the governing body may attend the executive session at the
invitation of that body. Those invited should have some relationship to the matter being
addressed in the closed session, or they should be in attendance to otherwise provide
assistance to the governing body. For example, staff of the governing body or of the
governmental entity may be needed to present information or to take notes or

minutes. However, minutes are not required to be taken at an executive session. RCW
42.32.030.

Because an executive session is an exception to the OPMA’s overall provisions requiring open
meetings, a court will narrowly construe the grounds for an executive session in favor of
requiring an open meeting. Miller v. City of Tacoma (1999).

A. Procedures for Holding an Executive Session
To convene an executive session, the governing body’s presiding officer must announce: (1) the
purpose of the executive session, and (2) the time when the executive session will end. The
announcement is to be given to those in attendance at the meeting. RCW 42.30.110(2).

The announced purpose of the executive session must be one of the statutorily identified
purposes for which an executive session may be held. The announcement therefore must
contain enough information to identify the purpose as falling within one of those identified in
RCW 42.30.110(1). It would not be sufficient, for example, for a mayor to declare simply that
the council will now meet in executive session to discuss "personnel matters." Discussion of
personnel matters, in general, is not an authorized purpose for holding an executive session;
only certain specific issues relating to personnel may be addressed in executive session. See
RCW 42.30.110(1)(f), (g).

Another issue that may arise concerning these procedural requirements for holding an
executive session involves the estimated length of the session. If the governing body concludes
the executive session before the time that was stated it would conclude, it should not
reconvene in open session until the time stated. Otherwise, the public may, in effect, be
excluded from that part of the open meeting that occurs between the close of the executive
session and the time when the presiding officer announced the executive session would
conclude.
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If the executive session is not over at the stated time, it may be extended only if the presiding
officer announces to the public at the meeting place that it will be extended to a stated time.
Case Example: Three members of a five-member school board meet privately, without calling a
meeting, to exchange opinions of candidates for the school superintendent position. They justify
this private meeting on the ground that the board may meet in executive session to discuss the
qualifications of applicants for the superintendent position, under RCW 42.30.110(1)(qg). Have
these school board members complied with RCW 42.30.1107

Resolution: Clearly, they have not. Although a governing body may discuss certain matters in
closed session under this statute, that closed session must occur during an open regular or
special meeting and it may be commenced only by following the procedures in RCW
42.30.110(2). The public must know the board is meeting in executive session and

why. Although, as discussed above, some matters are not subject to the Open Public Meetings
Act under RCW 42.30.140; however, the above example is not one of them.

B. Grounds for Holding an Executive Session
An executive session may be held only for one of the purposes identified in RCW 42.30.110(1),
as follows:

(a) Matters Affecting National Security
After September 11, 2001, state and local agencies have an increased role in national security.
Therefore, discussions by agency governing bodies of security matters relating to possible
terrorist activity should come within the scope of this executive session provision.

(b) Acquisition of Real Estate by Lease or Purchase
This provision has two elements: (1) the governing body must be considering either selecting
real property for purchase or lease or it must be considering purchasing or leasing specific
property; and (2) public knowledge of the governing body's consideration would likely cause an
increase in the price of the real property.

For the purposes of this provision, the consideration of the purchase of real property can
involve condemnation of the property, including the amount of compensation to be offered for
the property. Port of Seattle v. Rio (1977).

However, it remains unclear exactly what the scope is of “considering” the acquisition of real
property. Since this subsection recognizes that the process of purchasing or leasing real
property or selecting real property to purchase or lease may, in some circumstances, justify an
executive session, it implies that the governing body may need to reach some consensus in
closed session as to the price to be offered or the particular property to be selected. See Port
of Seattle (1977). However, the Washington Supreme Court in Miller v. City of Tacoma (1999)
emphasized that “only the action explicitly specified by the exemption [“consider”] may take
place in executive session.” See also Feature Realty, Inc. v. City of Spokane (2003). Taken
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literally, this limitation would preclude a governing body in executive session from actually
selecting a piece of property to acquire or setting a price at which the body would be willing to
purchase property, because such action would be beyond the power to merely “consider.” Yet,
the purpose of an executive session under this subjection would be defeated if the governing
body would be required to vote in open session to select the property or to decide how much it
would be willing to pay for the property, where public knowledge of these matters would likely
increase its price.

(c) Sale or Lease of Agency Property
This subsection, the reverse of the previous one, also has two elements: (1) the governing body
must be considering the minimum price at which real property belonging to the agency will be
offered for sale or lease; and (2) public knowledge of the governing body's consideration will
likely cause a decrease in the price of the property.

This provision also states that final action selling or leasing public property must be taken in an
open meeting. That statement may seem unnecessary, since all final actions must be taken in a
meeting open to the public. However, its possible purpose may be to indicate that, although
the decision to sell or lease the property must be in open session, the governing body may
decide in executive session the minimum price at which it will do so. A contrary interpretation
would seemingly defeat the purpose of this subsection. But see Miller v. City of Tacoma (1999)
and discussion in Chapter 3.9B(b) above.

Governing bodies should exercise caution when meeting in closed session under this and the
preceding provision so that they are not doing so when there would be no likelihood of
increased price if the matter were considered in open session.

(d) Performance of Publicly Bid Contracts
This subsection indicates that when a public agency and a contractor performing a publicly bid
contract are negotiating concerning how the contract is being performed, the governing body
may "review" those negotiations in executive session if public knowledge of the review would
likely cause an increase in contract costs.

(e) Consideration of Certain Information by an Export Trading Company
This provision, which authorizes consideration in executive session of financial and commercial
information supplied by private persons to an export trading company, applies to export
trading companies that can be created by port districts under chapter 53.31 RCW. Under RCW
53.31.050, financial and commercial information supplied by private persons to an export
trading company must be kept confidential.

(f) Complaints or Charges Against Public Officer or Employee
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This provision authorizes executive sessions to receive and evaluate complaints or charges
brought against a public officer or employee. It should be distinguished from subsection (g),
discussed below, concerning reviewing the performance of a public employee in executive
session. For purposes of meeting in executive session under this provision, a charge or
complaint must have been brought against a public officer or employee. The complaint or
charge could come from within the agency or from the public. Bringing the complaint or charge
triggers the opportunity for the officer or employee to request that a public hearing or open
meeting be held regarding the complaint or charge.

(g) Evaluating Qualifications or Performance of a Public Employee/Official
There are two different purposes under this provision for which a governing body may meet in
executive session. For both purposes, the references to "public employment" and to "public
employee" include within their scope public offices and public officials, so that a governing
body may evaluate in executive sessions persons who apply for appointive office positions, such
as state university president or city manager, as well as for employee positions.
The first purpose involves evaluating the qualifications of applicants for public
employment. This could include personal interviews with an applicant, discussions concerning
an applicant's qualifications for a position, and discussions concerning salaries, wages, and
other conditions of employment personal to the applicant. The authority to "evaluate"
applicants in closed session allows a governing body to discuss the qualifications of applicants,
not to choose which one to hire. Although this subsection expressly mandates that "final action
hiring" an applicant for employment be taken in open session, this does not mean that the
governing body may take preliminary votes in an executive session that eliminate candidates
from consideration. Miller v. City of Tacoma (1999).

The second part of this provision concerns reviewing the performance of a public
employee. This provision would be used typically either where the governing body is
considering a promotion or a salary or wage increase for an individual employee or where it
may be considering disciplinary action based on an employee's performance. It should be
distinguished from subsection (f), which concerns specific complaints or charges brought
against an employee and which, at the request of the employee, must be discussed in open
session.

The result of a governing body's closed session review of the performance of an employee may
be that the body will take some action either beneficial or adverse to the officer or

employee. That action, whether raising a salary of or disciplining an officer or employee, must
be made in open session.

When a discussion involves salaries, wages, or conditions of employment to be "generally
applied" in the agency, it must take place in open session. However, if that discussion involves
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collective bargaining negotiations or strategies, it is not subject to the OPMA and may be held
in closed session without being subject to the procedural requirements for an executive session
in RCW 42.30.110(2). See RCW 42.30.140(4).

Case Example: A school board selecting a superintendent may evaluate qualifications of
applicants in an executive session under this provision. Under this provision, the board must
confine its executive session discussion to applicant evaluations only, and must make decisions
in a meeting open to the public. For more information, see the Attorney General’s Office “Open
Public Meetings Act Guidance on Frequently Asked Questions About Processes to Fill Vacant
Positions by Public Agency Governing Boards and Some Suggested Practice Tips” (June 1, 2016).

(h) Evaluating Candidates for Elective Office
This provision applies when an elected governing body is filling a vacant position on that
body. Examples of such bodies include a board of county commissioners, a city council, a
school board, and the boards of special purpose districts, such as fire protection and water-
sewer districts. Under this provision, an elected governing body may evaluate the qualifications
of an applicant for a vacant position on that body in executive session. However, unlike when it
is filling other positions, the governing body may interview an applicant for a vacancy in an
elective office only in open session. As with all other appointments, the vote to fill the position
must also be in open session.

For more information, see the Attorney General’s Office “Open Public Meetings Act Guidance on
Frequently Asked Questions About Processes to Fill Vacant Positions by Public Agency Governing
Boards and Some Suggested Practice Tips” (June 1, 2016).

(i) Litigation, Potential Litigation, or Enforcement Actions
An agency must meet three basic requirements before it can invoke this provision to meet in
closed session. First, "legal counsel representing the agency" must attend the executive session
to discuss the enforcement action, or the litigation or potential litigation. This is the only
executive session provision that requires the attendance of someone other than the members
of the governing body. The legal counsel may be the "regular" legal counsel for the agency,
such as a city attorney or the county prosecutor, or it may be legal counsel hired specifically to
represent the agency in particular litigation.

Second, the discussion with the legal counsel either must concern an agency enforcement
action or it must concern litigation or “potential litigation” to which the agency, the governing
body, or one of its members acting in an official capacity is or is likely to become a

party. Discussions concerning enforcement actions or existing litigation could, for example,
involve matters such as strategy or settlement.
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This provision for an executive session defines “potential litigation” as matters that are

protected by attorney-client privilege concerning:

o Litigation that has been specifically threatened to which the agency, the governing body, or
a member acting in an official capacity is, or is likely to become, a party;

o Litigation that the agency reasonably believes may be commenced by or against the agency,
the governing body, or a member acting in an official capacity; or

o Litigation or legal risks of a proposed action or current practice that the agency has
identified when public discussion of the litigation or legal risks is likely to result in an
adverse legal or financial consequence to the agency.

This definition permits discussions by an agency governing body of actions that involve a
genuine legal risk to the agency. This allows a governing body to freely consider the legal
implications of a proposed decision without the concern that it might be jeopardizing some
future litigation position.

The third requirement for meeting in closed session under this subsection is that public
knowledge of the discussion would likely result in adverse legal or financial consequence to the
agency. In Port of Seattle v. Rio (1977), the Court of Appeals stated that a closed executive
session with legal counsel to discuss settlement or avoidance of litigation is proper because “A
public agency should neither be given an advantage, nor placed at a disadvantage in

litigation.” The Washington Supreme Court, in Recall of Lakewood City Council (2001), held that
a governing body is not required to determine beforehand whether disclosure of the discussion
with legal counsel would likely have adverse consequences; it is sufficient if the agency, from an
objective standard, should know that the discussion is not benign and will likely result in
adverse consequences.

Since the purpose of this executive session provision is only to allow the governing body to
discuss litigation or enforcement matters with legal counsel, the governing body is not
authorized to take final action regarding such matters in an executive session. Case law
suggests that a governing body may do no more than discuss litigation or enforcement matters
and may therefore be precluded from decisions in the context of such a discussion in order to
advance the litigation or enforcement action. In Feature Realty, Inc. v. City of Spokane (2003),
the federal Ninth Circuit Court of Appeals invalidated a “collective positive decision” of a
governing body in executive session to approve a settlement agreement. The Feature Realty
court relied on the Washington Supreme Court’s holding in Miller v. City of Tacoma (1999) that
a governing body can only take an action in executive session “explicitly specified” in an
exemption to the OPMA.

This provision is, in practice, often used as a justification for executive sessions, particularly
because "potential litigation" is susceptible to a broad reading. Indeed, many things a public
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agency does will subject it to the possibility of a lawsuit. However, a court will construe
“potential litigation” or any other grounds for an executive session narrowly and in favor of
requiring open meetings. Miller v. City of Tacoma (1999). To avoid a reading of this subsection
that may be broader than that intended by the Legislature — and to avoid a suit alleging a
violation of the OPMA — it is important for a governing body to look at the facts of each
situation in the context of all the requirements of this subsection.

Case Example: A board of county commissioners is considering adopting a stringent adult
entertainment ordinance, and a company that had announced its intention to locate a nude
dancing establishment in the county states that it will sue the county if it passes this

ordinance. The commissioners call an executive session to discuss with the prosecuting attorney
this "potential litigation." Specifically, they intend to discuss with the prosecuting attorney his
opinion as to the proposed ordinance's constitutionality. May the commissioners meet in
executive session to discuss this?

Resolution: The county commissioners may discuss with their legal counsel in executive session
the constitutionality of the proposed ordinance, particularly in light of the threatened legal
challenge. They want to have a strong position coming into the litigation. The company's
knowledge of their discussion would give it an unfair advantage in framing the constitutional
theories in support of its threatened suit against the county. Also, the prosecuting attorney may
not feel he can be totally candid with the commissioners in open session.

The company, on the other hand, may argue that the commissioners are not discussing the
potential litigation, but rather are only discussing the ordinance. The commissioners should
always be aware of the constitutionality of the actions they take. But, that does not mean the
commissioners have the authority to meet in executive session any time they are proposing
legislation that may implicate constitutional issues. However, given the circumstances here —
specifically that the company threatened to sue - the commissioners’ position should

prevail. Consistent with the definition of “potential litigation” added by the Legislature in 2001,
the county commissioners may discuss the “legal risks of a proposed action,” in this case, the
legal risks of adopting a stringent adult entertainment ordinance, particularly when the
company has threatened litigation if the county adopts the ordinance.

(j) Western Library Network Prices, Products, Equipment, and Services
This provision for executive session no longer has any applicability, as the State Library
Commission has been abolished and the Western Library Network statutes have been
repealed. See RCW 27.04.900 and former chapter 27.26 RCW.

(k) State Investment Board Consideration of Financial and Commercial
information

105|Page Return to

Contents


http://courts.mrsc.org/mc/courts/zsupreme/138wn2d/138wn2d0318.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=27.04.900
http://apps.leg.wa.gov/RCW/dispo.aspx?Cite=27.26

._n DEPARTMENT OF
el ECOLOGQGY
COLOG

State of Washington

This provision allows the State Investment Board, established and governed by chapter 43.33A
RCW, to consider commercial and financial information relating to the investment of public
trust or retirement funds in closed session, if discussion in open session would result in loss to
those funds or to the private providers of the information.

() Information Related to State Purchased Health Care Services
This provision allows executive sessions to consider proprietary or confidential nonpublished
information related to the development, acquisition, or implementation of state purchased
health care services as provided in RCW 41.05.026.

(m) Life Sciences Discovery Fund Authority Grant Applications and Grant Awards

(n) Health Sciences and Services Authority Grant Applications and Grant Awards
The above two provisions allow executive sessions to “consider...the substance of grant
applications and grant awards” related to the Life Sciences Discovery Fund Authority and the
Health Sciences and Services Authority “when public knowledge regarding the discussion would
reasonably be expected to result in private loss to the providers of this information.”

3.8 The OPMA Provides Remedies/Penalties for Violations

The OPMA’s standing requirements are very broad; any person may challenge an action based

on a violation of the OPMA through a suit in superior court as provided in RCW 42.30.120 and

RCW 42.30.130. See also West v. Seattle Port Commission, et al. (2016) (holding that West, a

“person,” had standing to bring an OPMA challenge related to a series of confidential meetings

between Port of Seattle and Port of Tacoma commissioners). Four distinct remedies are

available to persons under the OPMA:

e Nullification of actions taken in illegal meetings (RCW 42.30.060(1))

o Civil penalties of $500 per member of the governing body for the first knowing violation of
the OPMA and $1000 per member for any successive knowing violation (RCW 42.30.120(1)
and (2))

e Anaward of costs and reasonable attorney fees for any person prevailing in an action
alleging an OPMA violation (RCW 42.30.120(2))

e Mandamus or injunction to stop OPMA violations or prevent threatened violations (RCW
42.30.130)

If the court determines that a public agency has taken action in violation of the OPMA, that
action is null and void. RCW 42.30.060(1). If an agency’s action is null and void as a result of an
OPMA violation, the agency must re-trace its steps by taking the action in accordance with the
OPMA in order to make that action valid. See Henry v. Town of Oakville (1981); Feature Realty
v. City of Spokane (2003) (agency re-tracing of steps must be done in public). But if the OPMA
violation occurs early in the governing body’s consideration of a matter, subsequent actions
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taken in compliance with the OPMA, including the final action, are valid. OPAL v. Adams County
(1996); see also 1971 Att’y Gen. Op. No. 33 at 40.

If a court determines that a governing body violated the OPMA, each member of the governing
body who attended the meeting with knowledge that the meeting was in violation of the OPMA
is subject to a $500 civil penalty. RCW 42.30.120. A violation of the OPMA is not a criminal
offense.

A court must award all costs, including attorney fees, to a party who is successful in asserting an
OPMA violation against an agency. RCW 42.30.120(2). If the court finds that the lawsuit
against the agency is frivolous, the agency may recover its attorney fees and expenses. The
only statutory remedy is an action filed in superior court. RCW 42.30.120(2).

Also, an OPMA violation may provide a sufficient legal basis for a recall effort against a local
elected official. See, e.g., In re Recall of Lakewood City Council Members (2001); In re Recall of
Kast (2001).

Case example: In July 2016 and prior to a regular meeting, two members of a three-member
board of county commissioners communicate by email about an ordinance to be considered at
the upcoming regular meeting. At that meeting, the board discusses and then adopts the
ordinance the two commissioners had discussed by email. After making a PRA request for the
commissioners’ emails, a county resident challenges the validity of the ordinance based on an
alleged violation of the OPMA when the two commissioners discussed the ordinance by email.

Answer: The email discussion by the two commissioners was “action” under the OPMA, and,
since it did not occur in a meeting open to the public, it was a violation of the OPMA. The two
commissioners are personally liable for the 5500 penalty if they knew the email discussion was
in violation of the OPMA. It seems unlikely that the commissioners would not have known that
their email discussion was in violation of the OPMA, and so they will likely be subject to that
penalty.

The ordinance adopted by the commissioners after discussion in an open meeting should not be
invalidated based on the improper email discussion. The board discussed the ordinance and
voted on it in open session, in compliance with the OPMA. So, despite the earlier OPMA
violation, the board subsequently complied with the OPMA in adopting the ordinance.

3.9 The OPMA Requires Training

All members of state and local governing bodies must receive training on the requirements of
the OPMA. RCW 42.30.205. The training must be completed within 90 days after a governing
body member takes the oath of office or otherwise assumes the duties of the position. The
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training must be repeated at intervals of no longer than four years, as long as an individual is a
member of the governing body. The law does not specify the training that must be received or
the manner in which it is to be received, other than to state that it may be taken online. For
information on the training requirement and for access to training developed by the Office of
the Attorney General, see the Attorney General’s Open Government Training Web page.
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MRSC Checklists and Practice Tips for OPMA

Agency Obligations—A Starting Point:

OPMA — AGENCY OBLIGATIONS: A STARTING POINT

PRACTICE TIPS

For Local Government Success

The basic requirement of the Open Public Meetings Act (OPMA) is that meetings of
governing bodies be open and public. Use these practice tips to guide your agency’s
OPMA compliance.* For more information and resources visit

Basic Requirements

¢ All meetings open and public. All meetings of governing bodies of public agencies must be open to the public, except for
certain exceptions outlined in the OPMA. RCW 42.30.030.

* Quorum. Generally, a meeting occurs when a quorum (majority) of the governing body is in attendance and action is taken,
which includes discussion or deliberation as well as voting. RCW 42.30.020(2) & (3).

e Attendees. All persons must be permitted to attend and attendees cannot be required to register their names or other
information as a condition of attendance. Disruptive and disorderly attendees may be removed. RCW 42.30.040 & .050.

¢ No secret ballots. Votes may not be taken by secret ballot. RCW 42.30.060(2).

e Adoption of ordinances. Ordinances, resolutions, rules, regulations, and orders must be adopted at a public meeting or
they are invalid. RCW 42.30.060(1).

Position in Agency Required to Comply

Member of a governing body
O City or Town Councilmember or Mayor
O County Commissioner or County Councilmember
O Special Purpose District Commissioner/Board Member

Member of a subagency created by ordinance or legislative act, e.g.:
O Planning Commission
O Library Board
O Parks Board
O  Civil Service Commission

Member of a committee
O Committees that act on behalf of (exercise actual or de facto decision-making authority for)
the governing body, conduct hearings, or take testimony or public comment

O Committees that are purely advisory

Agency staff

Penalties for Noncompliance

e Actions null and void. Any action taken at a meeting which fails to comply with the provisions of the OPMA is null and
void. RCW 42.30.060(1).

e Personal liability. Potential personal liability of $500 for any member of a governing body who attends a meeting knowing
that it violates the OPMA and $1,000 for any subsequent OPMA violation. RCW 42.30.120(1)(2).

e Agency liability. Any person who prevails against an agency in any action in the courts for a violation of the OPMA will be
awarded all costs, including attorney fees, incurred in connection with such legal action. RCW 42.30.120(2).

OPMA Training Requirements

e Every member of a governing body of a public agency must complete training requirements on the OPMA within 90 days of
assuming office or taking the oath of office. RCW 42.30.205(1).

¢ |naddition, every member of a governing body must complete training at intervals of no more than four years as long as
they remain in office. RCW 42.30.205(2).
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Notice Requirements:

OPMA — NOTICE REQUIREMENTS

PRACTICE TIPS

For Local Government Success

Under the Open Public Meetings Act (OPMA), to ensure that agency deliberations and other actions are conducted
and taken openly, agencies are required to provide sufficient public notice of their meetings. Use these practice tips
as a starting guide for OPMA notice requirements.* For more information and resources visit

Regular Meetings (RCW 42.30.070) Special Meetings (RC\W 42.30.080)
BEVLTELDE Held in accordance with a schedule fixed by ordinance, resolution, Anything other than a regular meeting. May be called by the presiding officer or a majority of
bylaws, or other rule, the members of the governing body.
VLR LT R Agendas must be made available on the agency's website at least 24 | The special meeting notice must specify the date, time, and place of the special meeting, and
CELLEEY hours in advance of the meeting unless the agency: the business to be transacted.
1. Doesn't have a website; or * Personal notice, Written notice must be delivered personally, by mail, fax, or e-mail at least
2. Employs fewer than 10 full-time equivalent employees. 24 hours before the meeting to:
1. Each member of the governing body, unless the member submits a written waiver of
There are no other notice requirements for regular meetings in notice in advance with the clerk, or the member is actually present at the meeting;
the OPMA. However, other relevant laws apply to some local and
governments. For example, cities and towns are required to establish 2. Each member of the news media who has on file with the governing body a written
a procedure for notifying the public of the preliminary agenda request for notice of special meetings.
for the forthcoming council meeting and any upcoming hearings *  Website notice. Notice must be posted on the agency's website 24 hours in advance of the
(although not necessarily online). RCW 35A.12.160; RCW 35.22.288; meeting, unless the agency:
RCW 35.23.221; RCW 35.27.300. There are no similar requirements 1. Doesn't have a website; or
for counties or special purpose districts related to preliminary 2. Employs less than 10 full-time equivalent employees; or
agendas. 3. Doesn't employ personnel whose duty, as defined by a job description or existing

contract, is to maintain or update the website.
* Notice at agency’s principal location. Notice must be prominently displayed at the main
entrance of the agency's principal location and the meeting site if the meeting isn't held at
the agency's principal location.

2, EEY In an emergency situation (e.g., fire, flood, earthquake, or other The notices required for special meetings aren’t required if a special meeting is called to deal
emergency), a meeting may be held at a site other than the regular | with an emergency involving injury or damage to persons or property or the likelihood of such
meeting site, and the notice requirements under the OPMA are injury er damage, when time requirements of such notice would make notice impractical and
suspended during such an emergency. increase the likelihood of such injury or damage.

LGIEEVEN Regular meetings shall not be held on holidays. If a regular meeting | Although not specifically addressed by the OPMA, we recommend that special meetings not be
falls on a holiday, the meeting must be held on the next business day. | held on holidays out of consideration for public participation.
:THIEES There are no restrictions on the type of business that may be Final disposition cannot be taken on any matter not listed in the special meeting notice.
4Lt e CLE transacted at regular meetings.
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Executive Sessions:

OPMA - EXECUTIVE SESSIONS

CHECKLIST S —_

For Local Government Success

The Open Public Meetings Act (OPMA) requires specific steps be taken in order to hold
an executive session. Use this checklist to guide your agency’s compliance with the
OPMA related to executive sessions.*

Requirement Completed

LR An executive session can only be held as part of a regular or special meeting.

GO LR The presiding officer announces in open session the purpose of the executive session.

3,158 The presiding officer announces in open session the time the executive session will end.

21NN Legal counsel is present during the executive session, if required.

(00131 6INE WA At the start of the executive session, participants are reminded that discussions are confidential.

I Local governments can discuss the following topics set forth in RCW 42.30.110(1) in executive session:
e Matters affecting national security. RCW 42.30.110(1)(a)(i).

e Infrastructure and security of agency computer and telecommunications network. RC\W
42.30.110(a)(ii). See back of page.
Note: Requires presence of legal counsel.

* Real estate sale, purchase, or lease if a likelihood that disclosure would increase price.
RCW 42.30.110(1)(b), (c). If agency is seller/lessor, only minimum price may be discussed & factors
influencing price must be discussed in public session. Columbia Riverkeeper v. Port of Vancouver.

e Consideration of the minimum offering price for sale or lease of real estate if there's a likelihood
that disclosure would decrease the price. RC\W 42.30.110(1)(c). See back of page.
Note: Final action selling or leasing public property must be taken in open session.

¢ Negotiations on the performance of a publicly bid contract. RCW 42.30.110(1)(c). See back of page.

e Complaints or charges brought against a public officer or employee. RC\W 42.30.110(1)(f).
Note: At accused’s request, discussion must be in open session.

e Qualifications of an applicant for public employment. RC\W 42.30.110(1)(g). See back of page.

¢ Performance of a public employee. RCW 42.30.110(1)(g). See back of page.

¢ Qualifications of an applicant/candidate for appointment to elective office. RCW 42.30.110(1)(h).
See back of page.

e Agency enforcement actions. RCW 42.30.110(1)(i). See back of page.
Note: Requires presence of legal counsel.

e Current or potential litigation. RCW 42.30.110(1)(i). See back of page.
Note: Requires presence of legal counsel.

e Legal risks of current or proposed action. RC\W 42.30.110(1)(i). See back of page.
Note: Requires presence of legal counsel.

3= If the executive session is not completed by the originally announced end time, the presiding officer
i hii0 announces the extended end time in open session before returning to executive session.

STl Open session is not resumed until after the announced end time.
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Electronic Communications:

OPMA - ELECTRONIC COMMUNICATIONS

PRACTICE TIPS

For Local Government Success

chapter 42.30 RCW

www.mrsc.org/opmapra

An Email Exchange Can Constitute a Meeting

If you, as a member of the governing body (e.g., city council, board of commissioners, planning
commission), communicate with other members of the governing body by email, keep in mind that email
exchanges involving a majority of members of the governing body can constitute a “meeting” under the
OPMA. This principle also applies to text messaging and instant messaging.

What types of email exchanges can constitute a meeting? If a majority of the members of the governing
body takes “action” on behalf of the agency through an email exchange, that would constitute a meeting
under the OPMA. Note that taking “action” under the OPMA can occur through mere discussion of agency
business, and that any “action” may be taken only in a meeting open to the public. The participants in the
email exchange don’t have to be participating in that exchange at the same time, as a “serial” or “rolling”
meeting can occur in violation of the OPMA. However, the participants must collectively intend to meet to
conduct agency business.

Recommendations: As a member of the governing body, consider the following tips to avoid potential

OPMA violations:

e Passive receipt of information via email is permissible, but discussion of issues via email by the
governing body can constitute a meeting.

¢ Anemail message to a majority or more of your colleagues on the governing body is allowable when
the message is to provide only documents or factual information, such as emailing a document to all
members for their review prior to the next meeting.

¢ |f you want to provide information or documents via email to a majority of members of the governing
body, especially regarding a matter that may come before the body for a vote, have the first line of the
email clearly state: “For informational purposes only. Do not reply.”

e Unless for informational purposes only, don’t send an email to all or a majority of the governing body,
and don’t use “reply all” when the recipients are all or a majority of the members of the governing
body.

e Alternatively, rather than emailing materials to your colleagues on the governing body in preparation
for a meeting, have a designated staff member email the documents or provide hard copies to each
member. It’s permissible, for example, for a staff member to communicate via email with members of
the governing body in preparation for a meeting, but the staff member needs to take care not to share
any email replies with the other members of the governing body as part of that email exchange.
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Phone Calls and Voice Messages Can Constitute a Meeting

As with email exchanges, if a majority of the members of the governing body is taking "action" (see above)
on behalf of the agency through phone calls or a voice mail exchange, that would constitute a meeting.
Such a “telephone tree” occurs, for example, when members call each other to form a majority decision. As
above, the calls and messages can constitute a serial or rolling meeting if the members collectively intend to
meet and conduct agency business.

Key Consideration Related to Conferring to Call a Special Meeting

Under RCW 42.30.080, a special meeting (in contrast to a regular meeting) may be called at any time by the
presiding officer of the governing body or by a majority of the members of the governing body. In order to
give effect to this authority granted under RCW 42.30.080, we believe it’s permissible for a majority of the
members of the governing body to confer outside of a public meeting for the sole purpose of discussing
whether to call a special meeting. This includes conferring for that purpose via phone, email or other
electronic means.

Use of Social Media Can Implicate the OPMA
Question: If members of the governing body use social media (e.g., through a Facebook page or Twitter
feed) to host a discussion about issues related to the agency, and the discussion includes comments
from members of the governing body, could that violate the OPMA?

Answer: If the discussion includes comments from a majority of the members of the governing body,
that discussion could constitute a public meeting under the OPMA. There’s no authority under the
OPMA regarding what would constitute adequate public notice — if that’s even possible — for this kind of
virtual meeting, so it’s best to avoid this type of discussion on social media.

Recommendation: Social media can be an effective tool to solicit comments from the public, but social
media shouldn’t be used by your agency’s governing body to collectively formulate policy.

Failure to Comply with the OPMA Can Be Costly

Violation of the OPMA can result in personal liability for officials who knowingly violate the OPMA and in
invalidation of agency actions taken at a meeting at which an OPMA violation occurred. Attorney fees and
court costs are awarded to successful OPMA plaintiffs. OPMA violations can also lead to a loss of public
trust in the agency’s commitment to open government.
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Public Records Act Chapter 42.56 RCW

Sections:

42.56.001
42.56.010
42.56.020
42.56.030
42.56.040
42.56.050
42.56.060
42.56.070
42.56.080
42.56.090
42.56.100
42.56.110
42.56.120
42.56.130
42.56.140
42.56.141

42.56.150
42.56.152
42.56.155
42.56.210
42.56.230
42.56.235
42.56.240
42.56.250
42.56.260
42.56.270
42.56.280
42.56.290
42.56.300
42.56.310
42.56.320
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Finding, purpose.

Definitions.

Short title.

Construction.

Duty to publish procedures.

Invasion of privacy, when.

Disclaimer of public liability.

Documents and indexes to be made public—Statement of costs.
Identifiable records—Facilities for copying—Availability of public records.
Times for inspection and copying—Posting on web site.
Protection of public records—Public access.

Destruction of information relating to employee misconduct.
Charges for copying.

Other provisions not superseded.

Public records exemptions accountability committee.

Public records exemptions accountability committee—Wolf depredation
information exemption.

Training—Local elected and statewide elected officials.
Training—Public records officers.

Assistance by attorney general.

Certain personal and other records exempt.

Personal information.

Religious affiliation exemption.

Investigative, law enforcement, and crime victims.
Employment and licensing.

Real estate transactions.

Financial, commercial, and proprietary information.
Preliminary drafts, notes, recommendations, intra-agency memorandums.
Agency party to controversy.

Archaeological sites.

Library records.

Educational information.
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Public utilities and transportation.

Public utility districts and municipally owned electrical utilities—
Restrictions on access by law enforcement authorities.

Health professionals.

Interstate medical licensure compact.
Health care.

Vital records.

Client records of domestic violence programs, or community sexual assault
programs or services for underserved populations.

Agriculture and livestock.

Emergency or transitional housing.

Insurance and financial institutions.

Property and casualty insurance statements of actuarial opinion.
Employment security department records, certain purposes.
Security.

Fish and wildlife.

Veterans' discharge papers—Exceptions.

Check cashers and sellers licensing applications.

Fireworks and explosives.

Correctional industries workers.

Duty to disclose or withhold information—Otherwise provided.
Prompt responses required.

Review of agency denial.

Court protection of public records.

Judicial review of agency actions.

Application of RCW 42.56.550.

Inspection or copying by persons serving criminal sentences—Injunction.

Explanatory pamphlet—Advisory model rules—Consultation and training
services.

Public records officers.

Personal information—Notice of security breaches.
Personal information—Covered entities.

Personal information—Consumer protection.

Mediation communications.
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42.56.610 Certain information from dairies and feedlots limited—Rules.

42.56.615 Enumeration data used by the office of financial management for
population estimates.

42.56.620 Marijuana research licensee reports.

42.56.625 Medical marijuana authorization database.

42.56.630 Registration information of members of cooperatives to produce and
process medical marijuana.

42.56.640 Vulnerable individuals, in-home caregivers for vulnerable populations.

42.56.645 Release of public information—2017 c 4 (Initiative Measure No. 1501).

42.56.650 Health carrier data.

42.56.655 Explosives exemption report.

42.56.660 Agency employee records.

42.56.665 Agency employee records—Civil liability.

42.56.670 Agency employee records—Model policies.

42.56.675 Agency employee records—Lists of names.

42.56.900 Purpose—2005 c 274 §§ 402-429.

42.56.904 Intent—2007 c 391.

RCW 42.56.001

Finding, purpose.

The legislature finds that *chapter 42.17 RCW contains laws relating to several discrete
subjects. Therefore, the purpose of chapter 274, Laws of 2005 is to recodify some of those laws
and create a new chapter in the Revised Code of Washington that contains laws pertaining to
public records.

RCW 42.56.010

Definitions.

The definitions in this section apply throughout this chapter unless the context clearly requires
otherwise.

(1) "Agency" includes all state agencies and all local agencies. "State agency" includes
every state office, department, division, bureau, board, commission, or other state agency.
"Local agency" includes every county, city, town, municipal corporation, quasi-municipal
corporation, or special purpose district, or any office, department, division, bureau, board,
commission, or agency thereof, or other local public agency.

(2) "Person in interest" means the person who is the subject of a record or any
representative designated by that person, except that if that person is under a legal disability,
"person in interest" means and includes the parent or duly appointed legal representative.
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(3) "Public record" includes any writing containing information relating to the conduct of
government or the performance of any governmental or proprietary function prepared, owned,
used, or retained by any state or local agency regardless of physical form or characteristics. For
the office of the secretary of the senate and the office of the chief clerk of the house of
representatives, public records means legislative records as defined in RCW 40.14.100 and also
means the following: All budget and financial records; personnel leave, travel, and payroll
records; records of legislative sessions; reports submitted to the legislature; and any other
record designated a public record by any official action of the senate or the house of
representatives. This definition does not include records that are not otherwise required to be
retained by the agency and are held by volunteers who:

(a) Do not serve in an administrative capacity;

(b) Have not been appointed by the agency to an agency board, commission, or
internship; and

(c) Do not have a supervisory role or delegated agency authority.

(4) "Writing" means handwriting, typewriting, printing, photostating, photographing,
and every other means of recording any form of communication or representation including,
but not limited to, letters, words, pictures, sounds, or symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photographic films and prints, motion picture, film and
video recordings, magnetic or punched cards, discs, drums, diskettes, sound recordings, and
other documents including existing data compilations from which information may be obtained
or translated.

RCW 42.56.020
Short title.
This chapter may be known and cited as the public records act.

RCW 42.56.030

Construction.

The people of this state do not yield their sovereignty to the agencies that serve them. The
people, in delegating authority, do not give their public servants the right to decide what is
good for the people to know and what is not good for them to know. The people insist on
remaining informed so that they may maintain control over the instruments that they have
created. This chapter shall be liberally construed and its exemptions narrowly construed to
promote this public policy and to assure that the public interest will be fully protected. In the
event of conflict between the provisions of this chapter and any other act, the provisions of this
chapter shall govern.

RCW 42.56.040
Duty to publish procedures.
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(1) Each state agency shall separately state and currently publish in the Washington
Administrative Code and each local agency shall prominently display and make available for
inspection and copying at the central office of such local agency, for guidance of the public:

(a) Descriptions of its central and field organization and the established places at
which, the employees from whom, and the methods whereby, the public may obtain
information, make submittals or requests, or obtain copies of agency decisions;

(b) Statements of the general course and method by which its operations are
channeled and determined, including the nature and requirements of all formal and informal
procedures available;

(c) Rules of procedure;

(d) Substantive rules of general applicability adopted as authorized by law, and
statements of general policy or interpretations of general applicability formulated and adopted
by the agency; and

(e) Each amendment or revision to, or repeal of any of the foregoing.

(2) Except to the extent that he or she has actual and timely notice of the terms thereof,
a person may not in any manner be required to resort to, or be adversely affected by, a matter
required to be published or displayed and not so published or displayed.

RCW 42.56.050

Invasion of privacy, when.

A person's "right to privacy," "right of privacy," "privacy," or "personal privacy," as these terms
are used in this chapter, is invaded or violated only if disclosure of information about the
person: (1) Would be highly offensive to a reasonable person, and (2) is not of legitimate
concern to the public. The provisions of this chapter dealing with the right to privacy in certain
public records do not create any right of privacy beyond those rights that are specified in this
chapter as express exemptions from the public's right to inspect, examine, or copy public
records.

nmn nn

RCW 42.56.060

Disclaimer of public liability.

No public agency, public official, public employee, or custodian shall be liable, nor shall a cause
of action exist, for any loss or damage based upon the release of a public record if the public
agency, public official, public employee, or custodian acted in good faith in attempting to
comply with the provisions of this chapter.

RCW 42.56.070
Documents and indexes to be made public—Statement of costs.

(1) Each agency, in accordance with published rules, shall make available for public
inspection and copying all public records, unless the record falls within the specific exemptions
of subsection (8) of this section, this chapter, or other statute which exempts or prohibits
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disclosure of specific information or records. To the extent required to prevent an unreasonable
invasion of personal privacy interests protected by this chapter, an agency shall delete
identifying details in a manner consistent with this chapter when it makes available or publishes
any public record; however, in each case, the justification for the deletion shall be explained
fully in writing.

(2) For informational purposes, each agency shall publish and maintain a current list
containing every law, other than those listed in this chapter, that the agency believes exempts
or prohibits disclosure of specific information or records of the agency. An agency's failure to
list an exemption shall not affect the efficacy of any exemption.

(3) Each local agency shall maintain and make available for public inspection and
copying a current index providing identifying information as to the following records issued,
adopted, or promulgated after January 1, 1973:

(a) Final opinions, including concurring and dissenting opinions, as well as orders,
made in the adjudication of cases;

(b) Those statements of policy and interpretations of policy, statute, and the
Constitution which have been adopted by the agency;

(c) Administrative staff manuals and instructions to staff that affect a member of
the public;

(d) Planning policies and goals, and interim and final planning decisions;

(e) Factual staff reports and studies, factual consultant's reports and studies,
scientific reports and studies, and any other factual information derived from tests, studies,
reports, or surveys, whether conducted by public employees or others; and

(f) Correspondence, and materials referred to therein, by and with the agency
relating to any regulatory, supervisory, or enforcement responsibilities of the agency, whereby
the agency determines, or opines upon, or is asked to determine or opine upon, the rights of
the state, the public, a subdivision of state government, or of any private party.

(4) A local agency need not maintain such an index, if to do so would be unduly
burdensome, but it shall in that event:

(a) Issue and publish a formal order specifying the reasons why and the extent to
which compliance would unduly burden or interfere with agency operations; and

(b) Make available for public inspection and copying all indexes maintained for
agency use.

(5) Each state agency shall, by rule, establish and implement a system of indexing for the
identification and location of the following records:

(a) All records issued before July 1, 1990, for which the agency has maintained
an index;

(b) Final orders entered after June 30, 1990, that are issued in adjudicative
proceedings as defined in RCW 34.05.010 and that contain an analysis or decision of substantial
importance to the agency in carrying out its duties;
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(c) Declaratory orders entered after June 30, 1990, that are issued pursuant to
RCW 34.05.240 and that contain an analysis or decision of substantial importance to the agency
in carrying out its duties;

(d) Interpretive statements as defined in RCW 34.05.010 that were entered after
June 30, 1990; and

(e) Policy statements as defined in RCW 34.05.010 that were entered after June
30, 1990.
Rules establishing systems of indexing shall include, but not be limited to, requirements for the
form and content of the index, its location and availability to the public, and the schedule for
revising or updating the index. State agencies that have maintained indexes for records issued
before July 1, 1990, shall continue to make such indexes available for public inspection and
copying. Information in such indexes may be incorporated into indexes prepared pursuant to
this subsection. State agencies may satisfy the requirements of this subsection by making
available to the public indexes prepared by other parties but actually used by the agency in its
operations. State agencies shall make indexes available for public inspection and copying. State
agencies may charge a fee to cover the actual costs of providing individual mailed copies of
indexes.

(6) A public record may be relied on, used, or cited as precedent by an agency against a
party other than an agency and it may be invoked by the agency for any other purpose only if:

(a) It has been indexed in an index available to the public; or
(b) Parties affected have timely notice (actual or constructive) of the terms
thereof.

(7) Each agency may establish, maintain, and make available for public inspection and
copying a statement of the actual costs that it charges for providing photocopies or
electronically produced copies, of public records and a statement of the factors and manner
used to determine the actual costs. Any statement of costs may be adopted by an agency only
after providing notice and public hearing.

(a)(i) In determining the actual cost for providing copies of public records, an
agency may include all costs directly incident to copying such public records including:
(A) The actual cost of the paper and the per page cost for use of agency
copying equipment; and
(B) The actual cost of the electronic production or file transfer of the
record and the use of any cloud-based data storage and processing service.
(ii) In determining other actual costs for providing copies of public records, an
agency may include all costs directly incident to:
(A) Shipping such public records, including the cost of postage or delivery
charges and the cost of any container or envelope used; and
(B) Transmitting such records in an electronic format, including the cost
of any transmission charge and use of any physical media device provided by the agency.
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(b) In determining the actual costs for providing copies of public records, an
agency may not include staff salaries, benefits, or other general administrative or overhead
charges, unless those costs are directly related to the actual cost of copying the public records.
Staff time to copy and send the requested public records may be included in an agency's costs.

(8) This chapter shall not be construed as giving authority to any agency, the office of
the secretary of the senate, or the office of the chief clerk of the house of representatives to
give, sell or provide access to lists of individuals requested for commercial purposes, and
agencies, the office of the secretary of the senate, and the office of the chief clerk of the house
of representatives shall not do so unless specifically authorized or directed by law: PROVIDED,
HOWEVER, That lists of applicants for professional licenses and of professional licensees shall
be made available to those professional associations or educational organizations recognized by
their professional licensing or examination board, upon payment of a reasonable charge
therefor: PROVIDED FURTHER, That such recognition may be refused only for a good cause
pursuant to a hearing under the provisions of chapter 34.05 RCW, the administrative procedure
act.

RCW 42.56.080
Identifiable records—Facilities for copying—Availability of public records.

(1) A public records request must be for identifiable records. A request for all or
substantially all records prepared, owned, used, or retained by an agency is not a valid request
for identifiable records under this chapter, provided that a request for all records regarding a
particular topic or containing a particular keyword or name shall not be considered a request
for all of an agency's records.

(2) Public records shall be available for inspection and copying, and agencies shall, upon
request for identifiable public records, make them promptly available to any person including, if
applicable, on a partial or installment basis as records that are part of a larger set of requested
records are assembled or made ready for inspection or disclosure. Agencies shall not deny a
request for identifiable public records solely on the basis that the request is overbroad.
Agencies shall not distinguish among persons requesting records, and such persons shall not be
required to provide information as to the purpose for the request except to establish whether
inspection and copying would violate RCW 42.56.070(8) or 42.56.240(14), or other statute
which exempts or prohibits disclosure of specific information or records to certain persons.
Agency facilities shall be made available to any person for the copying of public records except
when and to the extent that this would unreasonably disrupt the operations of the agency.
Agencies shall honor requests received in person during an agency's normal office hours, or by
mail or email, for identifiable public records unless exempted by provisions of this chapter. No
official format is required for making a records request; however, agencies may recommend
that requestors submit requests using an agency provided form or web page.

(3) An agency may deny a bot request that is one of multiple requests from the
requestor to the agency within a twenty-four hour period, if the agency establishes that
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responding to the multiple requests would cause excessive interference with other essential
functions of the agency. For purposes of this subsection, "bot request" means a request for
public records that an agency reasonably believes was automatically generated by a computer
program or script.

RCW 42.56.090

Times for inspection and copying—Posting on web site.

Public records shall be available for inspection and copying during the customary office hours of
the agency, the office of the secretary of the senate, and the office of the chief clerk of the
house of representatives for a minimum of thirty hours per week, except weeks that include
state legal holidays, unless the person making the request and the agency, the office of the
secretary of the senate, or the office of the chief clerk of the house of representatives or its
representative agree on a different time. Customary business hours must be posted on the
agency or office's web site and made known by other means designed to provide the public
with notice.

RCW 42.56.100

Protection of public records—Public access.

Agencies shall adopt and enforce reasonable rules and regulations, and the office of the
secretary of the senate and the office of the chief clerk of the house of representatives shall
adopt reasonable procedures allowing for the time, resource, and personnel constraints
associated with legislative sessions, consonant with the intent of this chapter to provide full
public access to public records, to protect public records from damage or disorganization, and
to prevent excessive interference with other essential functions of the agency, the office of the
secretary of the senate, or the office of the chief clerk of the house of representatives. Such
rules and regulations shall provide for the fullest assistance to inquirers and the most timely
possible action on requests for information. Nothing in this section shall relieve agencies, the
office of the secretary of the senate, and the office of the chief clerk of the house of
representatives from honoring requests received by mail for copies of identifiable public
records.

If a public record request is made at a time when such record exists but is scheduled for
destruction in the near future, the agency, the office of the secretary of the senate, or the
office of the chief clerk of the house of representatives shall retain possession of the record,
and may not destroy or erase the record until the request is resolved.
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RCW 42.56.110

Destruction of information relating to employee misconduct.

Nothing in this chapter prevents an agency from destroying information relating to employee
misconduct or alleged misconduct, in accordance with RCW 41.06.450, to the extent necessary
to ensure fairness to the employee.

RCW 42.56.120
Charges for copying.

(1) No fee shall be charged for the inspection of public records or locating public
documents and making them available for copying, except as provided in RCW 42.56.240(14)
and subsection (3) of this section. A reasonable charge may be imposed for providing copies of
public records and for the use by any person of agency equipment or equipment of the office of
the secretary of the senate or the office of the chief clerk of the house of representatives to
copy public records, which charges shall not exceed the amount necessary to reimburse the
agency, the office of the secretary of the senate, or the office of the chief clerk of the house of
representatives for its actual costs directly incident to such copying. When calculating any fees
authorized under this section, an agency shall use the most reasonable cost-efficient method
available to the agency as part of its normal operations. If any agency translates a record into
an alternative electronic format at the request of a requestor, the copy created does not
constitute a new public record for purposes of this chapter. Scanning paper records to make
electronic copies of such records is a method of copying paper records and does not amount to
the creation of a new public record.

(2) (a) Agency charges for actual costs may only be imposed in accordance with the
costs established and published by the agency pursuant to RCW 42.56.070(7), and in
accordance with the statement of factors and manner used to determine the actual costs. In no
event may an agency charge a per page cost greater than the actual cost as established and
published by the agency.

(b) An agency need not calculate the actual costs it charges for providing public
records if it has rules or regulations declaring the reasons doing so would be unduly
burdensome. To the extent the agency has not determined the actual costs of copying public
records, the agency may not charge in excess of:

(i) Fifteen cents per page for photocopies of public records, printed
copies of electronic public records when requested by the person requesting records, or for the
use of agency equipment to photocopy public records;

(ii) Ten cents per page for public records scanned into an electronic
format or for the use of agency equipment to scan the records;

(iii) Five cents per each four electronic files or attachment uploaded to
email, cloud-based data storage service, or other means of electronic delivery; and

(iv) Ten cents per gigabyte for the transmission of public records in an
electronic format or for the use of agency equipment to send the records electronically. The
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agency shall take reasonable steps to provide the records in the most efficient manner available
to the agency in its normal operations; and

(v) The actual cost of any digital storage media or device provided by the
agency, the actual cost of any container or envelope used to mail the copies to the requestor,
and the actual postage or delivery charge.

(c) The charges in (b) of this subsection may be combined to the extent
that more than one type of charge applies to copies produced in response to a particular
request.

(d) An agency may charge a flat fee of up to two dollars for any request as an
alternative to fees authorized under (a) or (b) of this subsection when the agency reasonably
estimates and documents that the costs allowed under this subsection are clearly equal to or
more than two dollars. An additional flat fee shall not be charged for any installment after the
first installment of a request produced in installments. An agency that has elected to charge the
flat fee in this subsection for an initial installment may not charge the fees authorized under (a)
or (b) of this subsection on subsequent installments.

(e) An agency shall not impose copying charges under this section for access to
or downloading of records that the agency routinely posts on its public internet web site prior
to receipt of a request unless the requestor has specifically requested that the agency provide
copies of such records through other means.

(f) A requestor may ask an agency to provide, and if requested an agency shall
provide, a summary of the applicable charges before any copies are made and the requestor
may revise the request to reduce the number of copies to be made and reduce the applicable
charges.

(3)(a)(i) In addition to the charge imposed for providing copies of public records and for
the use by any person of agency equipment copying costs, an agency may include a customized
service charge. A customized service charge may only be imposed if the agency estimates that
the request would require the use of information technology expertise to prepare data
compilations, or provide customized electronic access services when such compilations and
customized access services are not used by the agency for other agency purposes.

(ii) The customized service charge may reimburse the agency up to the actual cost
of providing the services in this subsection.

(b) An agency may not assess a customized service charge unless the agency has
notified the requestor of the customized service charge to be applied to the request, including
an explanation of why the customized service charge applies, a description of the specific
expertise, and a reasonable estimate cost of the charge. The notice also must provide the
requestor the opportunity to amend his or her request in order to avoid or reduce the cost of a
customized service charge.

(4) An agency may require a deposit in an amount not to exceed ten percent of the
estimated cost of providing copies for a request, including a customized service charge. If an
agency makes a request available on a partial or installment basis, the agency may charge for
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each part of the request as it is provided. If an installment of a records request is not claimed or
reviewed, the agency is not obligated to fulfill the balance of the request. An agency may waive
any charge assessed for a request pursuant to agency rules and regulations. An agency may
enter into any contract, memorandum of understanding, or other agreement with a requestor
that provides an alternative fee arrangement to the charges authorized in this section, or in
response to a voluminous or frequently occurring request.

RCW 42.56.130

Other provisions not superseded.

The provisions of RCW * 42.56.070 (7) and (8) and 42.56.120 that establish or allow agencies to
establish the costs charged for photocopies or electronically produced copies of public records
do not supersede other statutory provisions, other than in this chapter, authorizing or
governing fees for copying public records.

RCW 42.56.140
Public records exemptions accountability committee.

(1) (a) The public records exemptions accountability committee is created to review

exemptions from public disclosure, with thirteen members as provided in this subsection.
(i) The governor shall appoint two members, one of whom represents the
governor and one of whom represents local government.
(ii) The attorney general shall appoint two members, one of whom
represents the attorney general and one of whom represents a statewide media association.
(iii) The state auditor shall appoint one member.
(iv) The president of the senate shall appoint one member from each of
the two largest caucuses of the senate.
(v) The speaker of the house of representatives shall appoint one
member from each of the two largest caucuses of the house of representatives.
(vi) The governor shall appoint four members of the public, with
consideration given to diversity of viewpoint and geography.
(b) The governor shall select the chair of the committee from among its
membership.
(c) Terms of the members shall be four years and shall be staggered, beginning
August 1, 2007.

(2) The purpose of the public records exemptions accountability committee is to review
public disclosure exemptions and provide recommendations pursuant to subsection (7)(d) of
this section. The committee shall develop and publish criteria for review of public exemptions.

(3) All meetings of the committee shall be open to the public.

(4) The committee must consider input from interested parties.

(5) The office of the attorney general and the office of financial management shall
provide staff support to the committee.
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(6) Legislative members of the committee shall be reimbursed for travel expenses in
accordance with RCW 44.04.120. Nonlegislative members, except those representing an
employer or organization, are entitled to be reimbursed for travel expenses in accordance with
RCW 43.03.050 and 43.03.060.

(7) (a) Beginning August 1, 2007, the code reviser shall provide the committee by
August 1st of each year with a list of all public disclosure exemptions in the Revised Code of
Washington.

(b) The committee shall develop a schedule to accomplish a review of each
public disclosure exemption. The committee shall publish the schedule and publish any
revisions made to the schedule.

(c) The chair shall convene an initial meeting of the committee by September 1,
2007. The committee shall meet at least once a quarter and may hold additional meetings at
the call of the chair or by a majority vote of the members of the committee.

(d) For each public disclosure exemption, the committee shall provide a
recommendation as to whether the exemption should be continued without modification,
modified, scheduled for sunset review at a future date, or terminated. By November 15th of
each year, the committee shall transmit its recommendations to the governor, the attorney
general, and the appropriate committees of the house of representatives and the senate.

RCW 42.56.141

Public records exemptions accountability committee—Wolf depredation information
exemption. (Expires June 30, 2022.)

By December 1, 2021, the public records exemptions accountability committee, in addition to
its duties in RCW 42.56.140, must prepare and submit a report to the legislature that includes
recommendations on whether the exemptions created in section 1, chapter 246, Laws of 2017
should be continued or allowed to expire. The report should focus on whether the exemption
continues to serve the intent of the legislature in section 1, chapter 246, Laws of 2017 to
provide protections of personal information during the period the state establishes and
implements new policies regarding wolf management. The committee must consider whether
the development of wolf management policy, by the time of the report, has diminished risks of
threats to personal safety so that the protection of personal information in section 1, chapter
246, Laws of 2017 is no longer an ongoing necessity.

RCW 42.56.150
Training—Local elected and statewide elected officials.

(1) Each local elected official and statewide elected official, and each person appointed
to fill a vacancy in a local or statewide office, must complete a training course regarding the
provisions of this chapter, and also chapter 40.14 RCW for records retention.

(2) Officials required to complete training under this section may complete their training
before assuming office but must:
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(a) Complete training no later than ninety days after the date the official either:
(i) Takes the oath of office, if the official is required to take an oath of
office to assume his or her duties as a public official; or
(ii) Otherwise assumes his or her duties as a public official; and
(b) Complete refresher training at intervals of no more than four years for as
long as he or she holds the office.
(3) Training must be consistent with the attorney general's model rules for compliance
with the public records act.
(4) Training may be completed remotely with technology including but not limited to
internet-based training.

RCW 42.56.152
Training—Public records officers.

(1) Public records officers designated under RCW 42.56.580 and records officers
designated under RCW 40.14.040 must complete a training course regarding the provisions of
this chapter, and also chapter 40.14 RCW for records retention.

(2) Public records officers must:

(a) Complete training no later than ninety days after assuming responsibilities as
a public records officer or records manager; and

(b) Complete refresher training at intervals of no more than four years as long as
they maintain the designation.

(3) Training must be consistent with the attorney general's model rules for compliance
with the public records act.

(4) Training may be completed remotely with technology including but not limited to
internet-based training.

(5) Training must address particular issues related to the retention, production, and
disclosure of electronic documents, including updating and improving technology information
services.

RCW 42.56.155

Assistance by attorney general.

The attorney general's office may provide information, technical assistance, and training on the
provisions of this chapter.

RCW 42.56.210
Certain personal and other records exempt.

(1) Except for information described in *RCW 42.56.230(3)(a) and confidential income
data exempted from public inspection pursuant to RCW 84.40.020, the exemptions of this
chapter are inapplicable to the extent that information, the disclosure of which would violate
personal privacy or vital governmental interests, can be deleted from the specific records
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sought. No exemption may be construed to permit the nondisclosure of statistical information
not descriptive of any readily identifiable person or persons.

(2) Inspection or copying of any specific records exempt under the provisions of this
chapter may be permitted if the superior court in the county in which the record is maintained
finds, after a hearing with notice thereof to every person in interest and the agency, that the
exemption of such records is clearly unnecessary to protect any individual's right of privacy or
any vital governmental function.

(3) Agency responses refusing, in whole or in part, inspection of any public record shall
include a statement of the specific exemption authorizing the withholding of the record (or
part) and a brief explanation of how the exemption applies to the record withheld.

RCW 42.56.230
Personal information.
The following personal information is exempt from public inspection and copying under this
chapter:

(1) Personal information in any files maintained for students in public schools, patients
or clients of public institutions or public health agencies, or welfare recipients;

(2) (a) Personal information:

(i) For a child enrolled in licensed child care in any files maintained by the
department of children, youth, and families;

(ii) For a child enrolled in a public or nonprofit program serving or
pertaining to children, adolescents, or students, including but not limited to early learning or
child care services, parks and recreation programs, youth development programs, and after-
school programs;

(iii) For the family members or guardians of a child who is subject to the
exemption under this subsection (2) if the family member or guardian has the same last name
as the child or if the family member or guardian resides at the same address as the child and
disclosure of the family member's or guardian's information would result in disclosure of the
personal information exempted under (a)(i) and (ii) of this subsection; or

(iv) For substitute caregivers who are licensed or approved to provide
overnight care of children by the department of children, youth, and families.

(b) Emergency contact information under this subsection (2) may be provided to
appropriate authorities and medical personnel for the purpose of treating the individual during
an emergency situation;

(3) Personal information in files maintained for employees, appointees, or elected
officials of any public agency to the extent that disclosure would violate their right to privacy;

(4) Information required of any taxpayer in connection with the assessment or collection
of any tax if the disclosure of the information to other persons would: (a) Be prohibited to such
persons by RCW 84.08.210, 82.32.330, 84.40.020, 84.40.340, or any ordinance authorized
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under RCW 35.102.145; or (b) violate the taxpayer's right to privacy or result in unfair
competitive disadvantage to the taxpayer;

(5) Credit card numbers, debit card numbers, electronic check numbers, card expiration
dates, or bank or other financial information as defined in RCW 9.35.005 including social
security numbers, except when disclosure is expressly required by or governed by other law;

(6) Personal and financial information related to a small loan or any system of
authorizing a small loan in RCW 31.45.093;

(7) (a) Any record used to prove identity, age, residential address, social security
number, or other personal information required to apply for a driver's license or identicard.

(b) Information provided under RCW 46.20.111 that indicates that an applicant
declined to register with the selective service system.

(c) Any record pertaining to a vehicle license plate, driver's license, or identicard
issued under RCW 46.08.066 that, alone or in combination with any other records, may reveal
the identity of an individual, or reveal that an individual is or was, performing an undercover or
covert law enforcement, confidential public health work, public assistance fraud, or child
support investigative activity. This exemption does not prevent the release of the total number
of vehicle license plates, drivers' licenses, or identicards that, under RCW 46.08.066, an agency
or department has applied for, been issued, denied, returned, destroyed, lost, and reported for
misuse.

(d) Any record pertaining to a vessel registration issued under RCW 88.02.330
that, alone or in combination with any other records, may reveal the identity of an individual, or
reveal that an individual is or was, performing an undercover or covert law enforcement
activity. This exemption does not prevent the release of the total number of vessel registrations
that, under RCW 88.02.330, an agency or department has applied for, been issued, denied,
returned, destroyed, lost, and reported for misuse;

(8) All information related to individual claims resolution structured settlement
agreements submitted to the board of industrial insurance appeals under RCW 51.04.063, other
than final orders from the board of industrial insurance appeals.

Upon request by the legislature, the department of licensing shall provide a report to the
legislature containing all of the information in subsection (7)(c) and (d) of this section that is
subject to public disclosure;

(9) Voluntarily submitted information contained in a database that is part of or
associated with enhanced 911 emergency communications systems, or information contained
or used in emergency notification systems as provided under RCW 38.52.575 and 38.52.577;

(10) Until the person reaches eighteen years of age, information, otherwise disclosable
under chapter 29A.08 RCW, that relates to a future voter, except for the purpose of processing
and delivering ballots;

(11) All information submitted by a person to the state, either directly or through a
state-licensed gambling establishment, or Indian tribes, or tribal enterprises that own gambling
operations or facilities with class lll gaming compacts, as part of the self-exclusion program
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established in RCW 9.46.071 or 67.70.040 for people with a gambling problem or gambling
disorder; and

(12) Names, addresses, or other personal information of individuals who participated in
the bump-fire stock buy-back program under RCW 43.43.920.

RCW 42.56.235

Religious affiliation exemption.

All records that relate to or contain personally identifying information about an individual's
religious beliefs, practices, or affiliation are exempt from disclosure under this chapter.

RCW 42.56.240

Investigative, law enforcement, and crime victims.

The following investigative, law enforcement, and crime victim information is exempt from
public inspection and copying under this chapter:

(1) Specific intelligence information and specific investigative records compiled by
investigative, law enforcement, and penology agencies, and state agencies vested with the
responsibility to discipline members of any profession, the nondisclosure of which is essential
to effective law enforcement or for the protection of any person's right to privacy;

(2) Information revealing the identity of persons who are witnesses to or victims of
crime or who file complaints with investigative, law enforcement, or penology agencies, other
than the commission, if disclosure would endanger any person's life, physical safety, or
property. If at the time a complaint is filed the complainant, victim, or witness indicates a desire
for disclosure or nondisclosure, such desire shall govern. However, all complaints filed with the
commission about any elected official or candidate for public office must be made in writing
and signed by the complainant under oath;

(3) Any records of investigative reports prepared by any state, county, municipal, or
other law enforcement agency pertaining to sex offenses contained in chapter 9A.44 RCW or
sexually violent offenses as defined in RCW 71.09.020, which have been transferred to the
Washington association of sheriffs and police chiefs for permanent electronic retention and
retrieval pursuant to RCW 40.14.070(2)(b);

(4) License applications under RCW 9.41.070; copies of license applications or
information on the applications may be released to law enforcement or corrections agencies;

(5) Information revealing the specific details that describe an alleged or proven child
victim of sexual assault under age eighteen, or the identity or contact information of an alleged
or proven child victim of sexual assault who is under age eighteen. Identifying information
includes the child victim's name, addresses, location, photograph, and in cases in which the
child victim is a relative, stepchild, or stepsibling of the alleged perpetrator, identification of the
relationship between the child and the alleged perpetrator. Contact information includes phone
numbers, email addresses, social media profiles, and user names and passwords;
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(6) Information contained in a local or regionally maintained gang database as well as
the statewide gang database referenced in RCW 43.43.762;

(7) Data from the electronic sales tracking system established in RCW 69.43.165;

(8) Information submitted to the statewide unified sex offender notification and
registration program under RCW 36.28A.040(6) by a person for the purpose of receiving
notification regarding a registered sex offender, including the person's name, residential
address, and email address;

(9) Personally identifying information collected by law enforcement agencies pursuant
to local security alarm system programs and vacation crime watch programs. Nothing in this
subsection shall be interpreted so as to prohibit the legal owner of a residence or business from
accessing information regarding his or her residence or business;

(10) The felony firearm offense conviction database of felony firearm offenders
established in RCW 43.43.822;

(11) The identity of a state employee or officer who has in good faith filed a complaint
with an ethics board, as provided in RCW 42.52.410, or who has in good faith reported
improper governmental action, as defined in RCW 42.40.020, to the auditor or other public
official, as defined in RCW 42.40.020;

(12) The following security threat group information collected and maintained by the
department of corrections pursuant to RCW 72.09.745: (a) Information that could lead to the
identification of a person's security threat group status, affiliation, or activities; (b) information
that reveals specific security threats associated with the operation and activities of security
threat groups; and (c) information that identifies the number of security threat group members,
affiliates, or associates;

(13) The global positioning system data that would indicate the location of the residence
of an employee or worker of a criminal justice agency as defined in RCW 10.97.030;

(14) Body worn camera recordings to the extent nondisclosure is essential for the
protection of any person's right to privacy as described in RCW 42.56.050, including, but not
limited to, the circumstances enumerated in (a) of this subsection. A law enforcement or
corrections agency shall not disclose a body worn camera recording to the extent the recording
is exempt under this subsection.

(a) Disclosure of a body worn camera recording is presumed to be highly

offensive to a reasonable person under RCW 42.56.050 to the extent it depicts:

(i) (A) Any areas of a medical facility, counseling, or therapeutic
program office where:

() A patient is registered to receive treatment, receiving treatment,
waiting for treatment, or being transported in the course of treatment; or

(1) Health care information is shared with patients, their families, or
among the care team; or
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(B) Information that meets the definition of protected health
information for purposes of the health insurance portability and accountability act of 1996 or
health care information for purposes of chapter 70.02 RCW;

(ii) The interior of a place of residence where a person has a reasonable
expectation of privacy;

(iii) An intimate image;

(iv) A minor;

(v) The body of a deceased person;

(vi) The identity of or communications from a victim or witness of an
incident involving domestic violence as defined in RCW 10.99.020 or sexual assault as defined in
RCW 70.125.030, or disclosure of intimate images as defined in RCW 9A.86.010. If at the time of
recording the victim or witness indicates a desire for disclosure or nondisclosure of the recorded
identity or communications, such desire shall govern; or

(vii) The identifiable location information of a community-based domestic
violence program as defined in RCW 70.123.020, or emergency shelter as defined in RCW
70.123.020.

(b) The presumptions set out in (a) of this subsection may be rebutted by specific
evidence in individual cases.

(c) In a court action seeking the right to inspect or copy a body worn camera
recording, a person who prevails against a law enforcement or corrections agency that
withholds or discloses all or part of a body worn camera recording pursuant to (a) of this
subsection is not entitled to fees, costs, or awards pursuant to RCW 42.56.550 unless it is
shown that the law enforcement or corrections agency acted in bad faith or with gross
negligence.

(d) A request for body worn camera recordings must:

(i) Specifically identify a name of a person or persons involved in the

incident;

(ii) Provide the incident or case number;

(iii) Provide the date, time, and location of the incident or incidents; or

(iv) Identify a law enforcement or corrections officer involved in the

incident or incidents.

(e) (i) A person directly involved in an incident recorded by the requested
body worn camera recording, an attorney representing a person directly involved in an incident
recorded by the requested body worn camera recording, a person or his or her attorney who
requests a body worn camera recording relevant to a criminal case involving that person, or the
executive director from either the Washington state commission on African American affairs,
Asian Pacific American affairs, or Hispanic affairs, has the right to obtain the body worn camera
recording, subject to any exemption under this chapter or any applicable law. In addition, an
attorney who represents a person regarding a potential or existing civil cause of action
involving the denial of civil rights under the federal or state Constitution, or a violation of a
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United States department of justice settlement agreement, has the right to obtain the body
worn camera recording if relevant to the cause of action, subject to any exemption under this
chapter or any applicable law. The attorney must explain the relevancy of the requested body
worn camera recording to the cause of action and specify that he or she is seeking relief from
redaction costs under this subsection (14)(e).

(ii) A law enforcement or corrections agency responding to requests
under this subsection (14)(e) may not require the requesting individual to pay costs of any
redacting, altering, distorting, pixelating, suppressing, or otherwise obscuring any portion of a
body worn camera recording.

(iii) A law enforcement or corrections agency may require any person
requesting a body worn camera recording pursuant to this subsection (14)(e) to identify himself
or herself to ensure he or she is a person entitled to obtain the body worn camera recording
under this subsection (14)(e).

(f) (i) A law enforcement or corrections agency responding to a request to
disclose body worn camera recordings may require any requester not listed in (e) of this
subsection to pay the reasonable costs of redacting, altering, distorting, pixelating, suppressing,
or otherwise obscuring any portion of the body worn camera recording prior to disclosure only
to the extent necessary to comply with the exemptions in this chapter or any applicable law.

(ii) An agency that charges redaction costs under this subsection (14)(f)
must use redaction technology that provides the least costly commercially available method of
redacting body worn camera recordings, to the extent possible and reasonable.

(iii) In any case where an agency charges a requestor for the costs of
redacting a body worn camera recording under this subsection (14)(f), the time spent on
redaction of the recording shall not count towards the agency's allocation of, or limitation on,
time or costs spent responding to public records requests under this chapter, as established
pursuant to local ordinance, policy, procedure, or state law.

(g) For purposes of this subsection (14):

(i) "Body worn camera recording" means a video and/or sound recording
that is made by a body worn camera attached to the uniform or eyewear of a law enforcement
or corrections officer while in the course of his or her official duties; and

(ii) "Intimate image" means an individual or individuals engaged in sexual
activity, including sexual intercourse as defined in RCW 9A.44.010 and masturbation, or an
individual's intimate body parts, whether nude or visible through less than opaque clothing,
including the genitals, pubic area, anus, or postpubescent female nipple.

(h) Nothing in this subsection shall be construed to restrict access to body worn
camera recordings as otherwise permitted by law for official or recognized civilian and
accountability bodies or pursuant to any court order.

(i) Nothing in this section is intended to modify the obligations of prosecuting
attorneys and law enforcement under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed.
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2d 215 (1963), Kyles v. Whitley, 541 U.S. 419, 115 S. Ct. 1555, 131 L. Ed.2d 490 (1995), and the
relevant Washington court criminal rules and statutes.

(j) A law enforcement or corrections agency must retain body worn camera
recordings for at least sixty days and thereafter may destroy the records in accordance with the
applicable records retention schedule;

(15) Any records and information contained within the statewide sexual assault kit
tracking system established in RCW 43.43.545;

(16)  (a) Survivor communications with, and survivor records maintained by, campus-
affiliated advocates.

(b) Nothing in this subsection shall be construed to restrict access to records
maintained by a campus-affiliated advocate in the event that:

(i) The survivor consents to inspection or copying;

(ii) There is a clear, imminent risk of serious physical injury or death of
the survivor or another person;

(iii) Inspection or copying is required by federal law; or

(iv) A court of competent jurisdiction mandates that the record be
available for inspection or copying.

(c) "Campus-affiliated advocate" and "survivor" have the definitions in RCW
28B.112.030;

(17) Information and records prepared, owned, used, or retained by the Washington
association of sheriffs and police chiefs and information and records prepared, owned, used, or
retained by the Washington state patrol pursuant to chapter 261, Laws of 2017; and

(18) Any and all audio or video recordings of child forensic interviews as defined in
chapter 26.44 RCW. Such recordings are confidential and may only be disclosed pursuant to a
court order entered upon a showing of good cause and with advance notice to the child's
parent, guardian, or legal custodian. However, if the child is an emancipated minor or has
attained the age of majority as defined in RCW 26.28.010, advance notice must be to the child.
Failure to disclose an audio or video recording of a child forensic interview as defined in chapter
26.44 RCW is not grounds for penalties or other sanctions available under this chapter.

RCW 42.56.250
Employment and licensing.
*** CHANGE IN 2020 *** (SEE 1888-52.SL) ***
The following employment and licensing information is exempt from public inspection and
copying under this chapter:

(1) Test questions, scoring keys, and other examination data used to administer a
license, employment, or academic examination;

(2) All applications for public employment other than for vacancies in elective office,
including the names of applicants, resumes, and other related materials submitted with respect
to an applicant;
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(3) Professional growth plans (PGPs) in educator license renewals submitted through the
eCert system in the office of the superintendent of public instruction;

(4) The following information held by any public agency in personnel records, public
employment related records, volunteer rosters, or included in any mailing list of employees or
volunteers of any public agency: Residential addresses, residential telephone numbers,
personal wireless telephone numbers, personal email addresses, social security numbers,
driver's license numbers, identicard numbers, and emergency contact information of
employees or volunteers of a public agency, and the names, dates of birth, residential
addresses, residential telephone numbers, personal wireless telephone numbers, personal
email addresses, social security numbers, and emergency contact information of dependents of
employees or volunteers of a public agency. For purposes of this subsection, "employees"
includes independent provider home care workers as defined in RCW 74.39A.240;

(5) Information that identifies a person who, while an agency employee: (a) Seeks
advice, under an informal process established by the employing agency, in order to ascertain
his or her rights in connection with a possible unfair practice under chapter 49.60 RCW against
the person; and (b) requests his or her identity or any identifying information not be disclosed;

(6) Investigative records compiled by an employing agency in connection with an
investigation of a possible unfair practice under chapter 49.60 RCW or of a possible violation of
other federal, state, or local laws or an employing agency's internal policies prohibiting
discrimination or harassment in employment. Records are exempt in their entirety while the
investigation is active and ongoing. After the agency has notified the complaining employee of
the outcome of the investigation, the records may be disclosed only if the names of
complainants, other accusers, and witnesses are redacted, unless a complainant, other accuser,
or witness has consented to the disclosure of his or her name. The employing agency must
inform a complainant, other accuser, or witness that his or her name will be redacted from the
investigation records unless he or she consents to disclosure;

(7) Criminal history records checks for board staff finalist candidates conducted
pursuant to RCW 43.33A.025;

(8) Photographs and month and year of birth in the personnel files of employees and
workers of criminal justice agencies as defined in RCW 10.97.030. The news media, as defined
in RCW 5.68.010(5), shall have access to the photographs and full date of birth. For the
purposes of this subsection, news media does not include any person or organization of
persons in the custody of a criminal justice agency as defined in RCW 10.97.030;

(9) The global positioning system data that would indicate the location of the residence
of a public employee or volunteer using the global positioning system recording device; and

(10) Until the person reaches eighteen years of age, information, otherwise disclosable
under chapter 29A.08 RCW, that relates to a future voter, except for the purpose of processing
and delivering ballots.
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RCW 42.56.260
Real estate transactions.

(1) Subject to the time limitations in subsection (2) of this section, the following
documents relating to an agency's real estate transactions are exempt from public inspection
and copying under this chapter:

(a) Except as provided by chapter 8.26 RCW, the contents of real estate
appraisals, made for or by any agency relative to the acquisition or sale of property;

(b) Documents prepared for the purpose of considering the selection of a site or
the acquisition of real estate by lease or purchase when public knowledge regarding such
consideration would cause a likelihood of increased price, including records prepared for
executive session pursuant to RCW 42.30.110(1)(b); and

(c) Documents prepared for the purpose of considering the minimum price of
real estate that will be offered for sale or lease when public knowledge regarding such
consideration would cause a likelihood of decreased price, including records prepared for
executive session pursuant to RCW 42.30.110(1)(c).

(2) The exemptions in this section do not apply when disclosure is mandated by another
statute or after the project or prospective project is abandoned or all properties that are part of
the project have been purchased, sold, or leased. No appraisal may be withheld for more than
three years.

RCW 42.56.270

Financial, commercial, and proprietary information.

*** CHANGE IN 2020 *** (SEE 5549-52.SL) ***

The following financial, commercial, and proprietary information is exempt from disclosure
under this chapter:

(1) Valuable formulae, designs, drawings, computer source code or object code, and
research data obtained by any agency within five years of the request for disclosure when
disclosure would produce private gain and public loss;

(2) Financial information supplied by or on behalf of a person, firm, or corporation for
the purpose of qualifying to submit a bid or proposal for (a) a ferry system construction or
repair contract as required by RCW 47.60.680 through 47.60.750; (b) highway construction or
improvement as required by RCW 47.28.070; or (c) alternative public works contracting
procedures as required by RCW 39.10.200 through 39.10.905;

(3) Financial and commercial information and records supplied by private persons
pertaining to export services provided under chapters 43.163 and 53.31 RCW, and by persons
pertaining to export projects under RCW 43.23.035;

(4) Financial and commercial information and records supplied by businesses or
individuals during application for loans or program services provided by chapters 43.325,
43.163, 43.160, 43.330, and 43.168 RCW, or during application for economic development
loans or program services provided by any local agency;
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(5) Financial information, business plans, examination reports, and any information
produced or obtained in evaluating or examining a business and industrial development
corporation organized or seeking certification under chapter 31.24 RCW;

(6) Financial and commercial information supplied to the state investment board by any
person when the information relates to the investment of public trust or retirement funds and
when disclosure would result in loss to such funds or in private loss to the providers of this
information;

(7) Financial and valuable trade information under RCW 51.36.120;

(8) Financial, commercial, operations, and technical and research information and data
submitted to or obtained by the clean Washington center in applications for, or delivery of,
program services under *chapter 70.95H RCW;

(9) Financial and commercial information requested by the public stadium authority
from any person or organization that leases or uses the stadium and exhibition center as
defined in RCW 36.102.010;

(10) (@) Financial information, including but not limited to account numbers and
values, and other identification numbers supplied by or on behalf of a person, firm,
corporation, limited liability company, partnership, or other entity related to an application for
a horse racing license submitted pursuant to RCW 67.16.260(1)(b), marijuana producer,
processor, or retailer license, liquor license, gambling license, or lottery retail license;

(b) Internal control documents, independent auditors' reports and financial
statements, and supporting documents: (i) Of house-banked social card game licensees
required by the gambling commission pursuant to rules adopted under chapter 9.46 RCW; or (ii)
submitted by tribes with an approved tribal/state compact for class Ill gaming;

(c) Valuable formulae or financial or proprietary commercial information records
received during a consultative visit or while providing consultative services to a licensed
marijuana business in accordance with RCW 69.50.561;

(11) Proprietary data, trade secrets, or other information that relates to: (a) A vendor's
unique methods of conducting business; (b) data unique to the product or services of the
vendor; or (c) determining prices or rates to be charged for services, submitted by any vendor
to the department of social and health services or the health care authority for purposes of the
development, acquisition, or implementation of state purchased health care as defined in RCW
41.05.011;

(12)  (a) When supplied to and in the records of the department of commerce:

(i) Financial and proprietary information collected from any person and
provided to the department of commerce pursuant to RCW 43.330.050(8); and

(ii) Financial or proprietary information collected from any person and
provided to the department of commerce or the office of the governor in connection with the
siting, recruitment, expansion, retention, or relocation of that person's business and until a
siting decision is made, identifying information of any person supplying information under this
subsection and the locations being considered for siting, relocation, or expansion of a business;
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(b) When developed by the department of commerce based on information as
described in (a)(i) of this subsection, any work product is not exempt from disclosure;

(c) For the purposes of this subsection, "siting decision" means the decision to
acquire or not to acquire a site;

(d) If there is no written contact for a period of sixty days to the department of
commerce from a person connected with siting, recruitment, expansion, retention, or
relocation of that person's business, information described in (a)(ii) of this subsection will be
available to the public under this chapter;

(13) Financial and proprietary information submitted to or obtained by the department
of ecology or the authority created under chapter 70.95N RCW to implement chapter 70.95N
RCW;

(14) Financial, commercial, operations, and technical and research information and data
submitted to or obtained by the life sciences discovery fund authority in applications for, or
delivery of, grants under **chapter 43.350 RCW, to the extent that such information, if
revealed, would reasonably be expected to result in private loss to the providers of this
information;

(15) Financial and commercial information provided as evidence to the department of
licensing as required by RCW 19.112.110 or 19.112.120, except information disclosed in
aggregate form that does not permit the identification of information related to individual fuel
licensees;

(16) Any production records, mineral assessments, and trade secrets submitted by a
permit holder, mine operator, or landowner to the department of natural resources under RCW
78.44.085;

(17) (a) Farm plans developed by conservation districts, unless permission to release
the farm plan is granted by the landowner or operator who requested the plan, or the farm
plan is used for the application or issuance of a permit;

(b) Farm plans developed under chapter 90.48 RCW and not under the federal
clean water act, 33 U.S.C. Sec. 1251 et seq., are subject to RCW 42.56.610 and 90.64.190;

(18) Financial, commercial, operations, and technical and research information and data
submitted to or obtained by a health sciences and services authority in applications for, or
delivery of, grants under RCW 35.104.010 through 35.104.060, to the extent that such
information, if revealed, would reasonably be expected to result in private loss to providers of
this information;

(19) Information gathered under chapter 19.85 RCW or RCW 34.05.328 that can be
identified to a particular business;

(20) Financial and commercial information submitted to or obtained by the University of
Washington, other than information the university is required to disclose under RCW
28B.20.150, when the information relates to investments in private funds, to the extent that
such information, if revealed, would reasonably be expected to result in loss to the University
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of Washington consolidated endowment fund or to result in private loss to the providers of this
information;

(21) Market share data submitted by a manufacturer under RCW 70.95N.190(4);

(22) Financial information supplied to the department of financial institutions, when
filed by or on behalf of an issuer of securities for the purpose of obtaining the exemption from
state securities registration for small securities offerings provided under RCW 21.20.880 or
when filed by or on behalf of an investor for the purpose of purchasing such securities;

(23) Unaggregated or individual notices of a transfer of crude oil that is financial,
proprietary, or commercial information, submitted to the department of ecology pursuant to
RCW 90.56.565(1)(a), and that is in the possession of the department of ecology or any entity
with which the department of ecology has shared the notice pursuant to RCW 90.56.565;

(24) Financial institution and retirement account information, and building security plan
information, supplied to the liquor and cannabis board pursuant to RCW 69.50.325, 69.50.331,
69.50.342, and 69.50.345, when filed by or on behalf of a licensee or prospective licensee for
the purpose of obtaining, maintaining, or renewing a license to produce, process, transport, or
sell marijuana as allowed under chapter 69.50 RCW;

(25) Marijuana transport information, vehicle and driver identification data, and account
numbers or unique access identifiers issued to private entities for traceability system access,
submitted by an individual or business to the liquor and cannabis board under the
requirements of RCW 69.50.325, 69.50.331, 69.50.342, and 69.50.345 for the purpose of
marijuana product traceability. Disclosure to local, state, and federal officials is not considered
public disclosure for purposes of this section;

(26) Financial and commercial information submitted to or obtained by the retirement
board of any city that is responsible for the management of an employees' retirement system
pursuant to the authority of chapter 35.39 RCW, when the information relates to investments
in private funds, to the extent that such information, if revealed, would reasonably be expected
to result in loss to the retirement fund or to result in private loss to the providers of this
information except that (a) the names and commitment amounts of the private funds in which
retirement funds are invested and (b) the aggregate quarterly performance results for a
retirement fund's portfolio of investments in such funds are subject to disclosure;

(27) Proprietary financial, commercial, operations, and technical and research
information and data submitted to or obtained by the liquor and cannabis board in applications
for marijuana research licenses under RCW 69.50.372, or in reports submitted by marijuana
research licensees in accordance with rules adopted by the liquor and cannabis board under
RCW 69.50.372;

(28) Trade secrets, technology, proprietary information, and financial considerations
contained in any agreements or contracts, entered into by a licensed marijuana business under
RCW 69.50.395, which may be submitted to or obtained by the state liquor and cannabis board;

(29) Financial, commercial, operations, and technical and research information and data
submitted to or obtained by the Andy Hill cancer research endowment program in applications
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for, or delivery of, grants under chapter 43.348 RCW, to the extent that such information, if
revealed, would reasonably be expected to result in private loss to providers of this
information;

(30) Proprietary information filed with the department of health under chapter 69.48
RCW; and

(31) Records filed with the department of ecology under chapter 70.375 RCW that a
court has determined are confidential valuable commercial information under RCW 70.375.130.

RCW 42.56.280

Preliminary drafts, notes, recommendations, intra-agency memorandums.

Preliminary drafts, notes, recommendations, and intra-agency memorandums in which
opinions are expressed or policies formulated or recommended are exempt under this chapter,
except that a specific record is not exempt when publicly cited by an agency in connection with
any agency action.

RCW 42.56.290

Agency party to controversy.

Records that are relevant to a controversy to which an agency is a party but which records
would not be available to another party under the rules of pretrial discovery for causes pending
in the superior courts are exempt from disclosure under this chapter.

RCW 42.56.300
Archaeological sites.

(1) Records, maps, or other information identifying the location of archaeological sites in
order to avoid the looting or depredation of such sites are exempt from disclosure under this
chapter.

(2) Records, maps, and other information, acquired during watershed analysis pursuant
to the forests and fish report under RCW 76.09.370, that identify the location of archaeological
sites, historic sites, artifacts, or the sites of traditional religious, ceremonial, or social uses and
activities of affected Indian tribes, are exempt from disclosure under this chapter in order to
prevent the looting or depredation of such sites.

(3) Any site form, report, specific fields and tables relating to site form data within a
database, or geographic information systems spatial layer obtained by any state agency or local
government, or shared between any state agency, local government, or tribal government, is
exempt from disclosure under this chapter, if the material is related to:

(a) An archaeological site as defined in RCW 27.53.030;
(b) Historical [Historic] archaeological resources as defined in RCW 27.53.030; or
(c) Traditional cultural places.

(4) The local government or agency shall respond to requests from the owner of the real

property for public records exempt under subsection (1), (2), or (3) of this section by providing
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information to the requestor on how to contact the department of archaeology and historic
preservation to obtain available locality information on archaeological and cultural resources.

RCW 42.56.310

Library records.

Any library record, the primary purpose of which is to maintain control of library materials, or
to gain access to information, that discloses or could be used to disclose the identity of a library
user is exempt from disclosure under this chapter.

RCW 42.56.320
Educational information.
The following educational information is exempt from disclosure under this chapter:

(1) Financial disclosures filed by private vocational schools under chapters 28B.85 and
28C.10 RCW;

(2) Financial and commercial information supplied by or on behalf of a person, firm,
corporation, or entity under chapter 28B.95 RCW relating to the purchase or sale of tuition
units and contracts for the purchase of multiple tuition units;

(3) Individually identifiable information received by the workforce training and
education coordinating board for research or evaluation purposes;

(4) Except for public records as defined in RCW 40.14.010, any records or documents
obtained by a state college, university, library, or archive through or concerning any gift, grant,
conveyance, bequest, or devise, the terms of which restrict or regulate public access to those
records or documents; and

(5) The annual declaration of intent filed by parents under RCW 28A.200.010 for a child
to receive home-based instruction.

RCW 42.56.330

Public utilities and transportation.

The following information relating to public utilities and transportation is exempt from
disclosure under this chapter:

(1) Records filed with the utilities and transportation commission or attorney general
under RCW 80.04.095 or 81.77.210 that a court has determined are confidential under RCW
80.04.095 or 81.77.210;

(2) The addresses, telephone numbers, electronic contact information, and customer-
specific utility usage and billing information in increments less than a billing cycle of the
customers of a public utility contained in the records or lists held by the public utility of which
they are customers, except that this information may be released to the division of child
support or the agency or firm providing child support enforcement for another state under Title
IV-D of the federal social security act, for the establishment, enforcement, or modification of a
support order;
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(3) The names, residential addresses, residential telephone numbers, and other
individually identifiable records held by an agency in relation to a vanpool, carpool, or other
ride-sharing program or service. Participants' names, general locations, and point of contact
may be disclosed to other persons who apply for ride-matching services and who need that
information in order to identify potential riders or drivers with whom to share rides;

(4) The personally identifying information of current or former participants or applicants
in a paratransit or other transit service operated for the benefit of persons with disabilities or
elderly persons;

(5) The personally identifying information of persons who acquire and use transit passes
or other fare payment media including, but not limited to, stored value smart cards and
magnetic strip cards, except that an agency may disclose personally identifying information to a
person, employer, educational institution, or other entity that is responsible, in whole or in
part, for payment of the cost of acquiring or using a transit pass or other fare payment media
for the purpose of preventing fraud. As used in this subsection, "personally identifying
information" includes acquisition or use information pertaining to a specific, individual transit
pass or fare payment media.

(a) Information regarding the acquisition or use of transit passes or fare payment
media may be disclosed in aggregate form if the data does not contain any personally
identifying information.

(b) Personally identifying information may be released to law enforcement
agencies if the request is accompanied by a court order;

(6) Any information obtained by governmental agencies that is collected by the use of a
motor carrier intelligent transportation system or any comparable information equipment
attached to a truck, tractor, or trailer; however, the information may be given to other
governmental agencies or the owners of the truck, tractor, or trailer from which the
information is obtained. As used in this subsection, "motor carrier" has the same definition as
provided in RCW 81.80.010;

(7) The personally identifying information of persons who acquire and use transponders
or other technology to facilitate payment of tolls. This information may be disclosed in
aggregate form as long as the data does not contain any personally identifying information. For
these purposes aggregate data may include the census tract of the account holder as long as
any individual personally identifying information is not released. Personally identifying
information may be released to law enforcement agencies only for toll enforcement purposes.
Personally identifying information may be released to law enforcement agencies for other
purposes only if the request is accompanied by a court order;

(8) The personally identifying information of persons who acquire and use a driver's
license or identicard that includes a radio frequency identification chip or similar technology to
facilitate border crossing. This information may be disclosed in aggregate form as long as the
data does not contain any personally identifying information. Personally identifying information
may be released to law enforcement agencies only for United States customs and border
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protection enforcement purposes. Personally identifying information may be released to law
enforcement agencies for other purposes only if the request is accompanied by a court order;
and

(9) Personally identifying information included in safety complaints submitted under
chapter 81.61 RCW.

RCW 42.56.335

Public utility districts and municipally owned electrical utilities—Restrictions on access by law
enforcement authorities.

A law enforcement authority may not request inspection or copying of records of any person
who belongs to a public utility district or a municipally owned electrical utility unless the
authority provides the public utility district or municipally owned electrical utility with a written
statement in which the authority states that it suspects that the particular person to whom the
records pertain has committed a crime and the authority has a reasonable belief that the
records could determine or help determine whether the suspicion might be true. Information
obtained in violation of this section is inadmissible in any criminal proceeding.

RCW 42.56.350
Health professionals.

(1) The federal social security number of individuals governed under chapter 18.130
RCW maintained in the files of the department of health is exempt from disclosure under this
chapter. The exemption in this section does not apply to requests made directly to the
department from federal, state, and local agencies of government, and national and state
licensing, credentialing, investigatory, disciplinary, and examination organizations.

(2) The current residential address and current residential telephone number of a health
care provider governed under chapter 18.130 RCW maintained in the files of the department
are exempt from disclosure under this chapter, if the provider requests that this information be
withheld from public inspection and copying, and provides to the department of health an
accurate alternate or business address and business telephone number. The current residential
address and residential telephone number of a health care provider governed under RCW
18.130.040 maintained in the files of the department of health shall automatically be withheld
from public inspection and copying unless the provider specifically requests the information be
released, and except as provided for under *RCW 42.56.070(9).

RCW 42.56.355
Interstate medical licensure compact.

(1) Information distributed to any Washington health profession board or commission
by an interstate health professions licensure compact or member boards as described in RCW
18.71B.080(6) of the interstate medical licensure compact is exempt from disclosure under this
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chapter. This exemption does not prohibit the requestor from requesting these documents
from the state of origin.

(2) This exemption does not pertain to any records created by Washington health
profession boards or commissions from the documents described in subsection (1) of this
section. Records created by Washington health profession boards or commissions from the
documents described in subsection (1) of this section may be exempt under other sections of
this chapter.

RCW 42.56.360
Health care.
*** CHANGE IN 2020 *** (SEE 6499-S.SL) ***
(1) The following health care information is exempt from disclosure under this chapter:
(a) Information obtained by the pharmacy quality assurance commission as
provided in RCW 69.45.090;
(b) Information obtained by the pharmacy quality assurance commission or the
department of health and its representatives as provided in RCW 69.41.044, 69.41.280, and
18.64.420;

(c) Information and documents created specifically for, and collected and
maintained by a quality improvement committee under RCW 43.70.510, 70.230.080, or
70.41.200, or by a peer review committee under RCW 4.24.250, or by a quality assurance
committee pursuant to RCW 74.42.640 or 18.20.390, or by a hospital, as defined in RCW
43.70.056, for reporting of health care-associated infections under RCW 43.70.056, a
notification of an incident under RCW 70.56.040(5), and reports regarding adverse events
under RCW 70.56.020(2)(b), regardless of which agency is in possession of the information and
documents;

(d) (i) Proprietary financial and commercial information that the submitting
entity, with review by the department of health, specifically identifies at the time it is submitted
and that is provided to or obtained by the department of health in connection with an
application for, or the supervision of, an antitrust exemption sought by the submitting entity
under RCW 43.72.310;

(i) If a request for such information is received, the submitting entity
must be notified of the request. Within ten business days of receipt of the notice, the
submitting entity shall provide a written statement of the continuing need for confidentiality,
which shall be provided to the requester. Upon receipt of such notice, the department of health
shall continue to treat information designated under this subsection (1)(d) as exempt from
disclosure;

(iii) If the requester initiates an action to compel disclosure under this
chapter, the submitting entity must be joined as a party to demonstrate the continuing need
for confidentiality;
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(e) Records of the entity obtained in an action under RCW 18.71.300 through
18.71.340;

(f) Complaints filed under chapter 18.130 RCW after July 27, 1997, to the extent
provided in RCW 18.130.095(1);

(g) Information obtained by the department of health under chapter 70.225
RCW;

(h) Information collected by the department of health under chapter 70.245
RCW except as provided in RCW 70.245.150;

(i) Cardiac and stroke system performance data submitted to national, state, or
local data collection systems under RCW 70.168.150(2)(b);

(j) Al documents, including completed forms, received pursuant to a wellness
program under RCW 41.04.362, but not statistical reports that do not identify an individual; and

(k) Data and information exempt from disclosure under RCW 43.371.040.

(2) Chapter 70.02 RCW applies to public inspection and copying of health care
information of patients.

(3) (a) Documents related to infant mortality reviews conducted pursuant to RCW
70.05.170 are exempt from disclosure as provided for in RCW 70.05.170(3).

(b) (i) If an agency provides copies of public records to another agency that
are exempt from public disclosure under this subsection (3), those records remain exempt to
the same extent the records were exempt in the possession of the originating entity.

(ii) For notice purposes only, agencies providing exempt records under
this subsection (3) to other agencies may mark any exempt records as "exempt" so that the
receiving agency is aware of the exemption, however whether or not a record is marked
exempt does not affect whether the record is actually exempt from disclosure.

(4) Information and documents related to maternal mortality reviews conducted
pursuant to RCW 70.54.450 are confidential and exempt from public inspection and copying.

RCW 42.56.365

Vital records. (Effective January 1, 2021.)

All or part of any vital records, reports, supporting documentation, vital statistics, data, or
information contained therein under chapter 70.58A RCW are not subject to public inspection
and copying under this chapter.

RCW 42.56.370

Client records of domestic violence programs, or community sexual assault programs or
services for underserved populations.

Client records maintained by an agency that is a domestic violence program as defined in RCW
70.123.020 or 70.123.075 or a community sexual assault program or services for underserved
populations as defined in RCW 70.125.030 are exempt from disclosure under this chapter.
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RCW 42.56.380

Agriculture and livestock.

The following information relating to agriculture and livestock is exempt from disclosure under
this chapter:

(1) Business-related information under RCW 15.86.110;

(2) Information provided under RCW 15.54.362;

(3) Production or sales records required to determine assessment levels and actual
assessment payments to commodity boards and commissions formed under chapters 15.24,
15.26, 15.28, 15.44, 15.65, 15.66, 15.74, 15.88, 15.115, 15.100, 15.89, and 16.67 RCW or
required by the department of agriculture to administer these chapters or the department's
programs;

(4) Consignment information contained on phytosanitary certificates issued by the
department of agriculture under chapters 15.13, 15.49, and 15.17 RCW or federal phytosanitary
certificates issued under 7 C.F.R. 353 through cooperative agreements with the animal and
plant health inspection service, United States department of agriculture, or on applications for
phytosanitary certification required by the department of agriculture;

(5) Financial and commercial information and records supplied by persons (a) to the
department of agriculture for the purpose of conducting a referendum for the potential
establishment of a commodity board or commission; or (b) to the department of agriculture or
commodity boards or commissions formed under chapter 15.24, 15.28, 15.44, 15.65, 15.66,
15.74,15.88, 15.115, 15.100, 15.89, or 16.67 RCW with respect to domestic or export
marketing activities or individual producer's production information;

(6) Information obtained regarding the purchases, sales, or production of an individual
American ginseng grower or dealer, except for providing reports to the United States fish and
wildlife service under RCW 15.19.080;

(7) Information collected regarding packers and shippers of fruits and vegetables for the
issuance of certificates of compliance under RCW 15.17.140(2) and 15.17.143;

(8) Financial statements obtained under RCW 16.65.030(1)(d) for the purposes of
determining whether or not the applicant meets the minimum net worth requirements to
construct or operate a public livestock market;

(9) Information submitted by an individual or business to the department of agriculture
under the requirements of chapters 16.36, 16.57, and 43.23 RCW for the purpose of herd
inventory management for animal disease traceability. This information includes animal
ownership, numbers of animals, locations, contact information, movements of livestock,
financial information, the purchase and sale of livestock, account numbers or unique identifiers
issued by government to private entities, and information related to livestock disease or injury
that would identify an animal, a person, or location. Disclosure to local, state, and federal
officials is not public disclosure. This exemption does not affect the disclosure of information
used in reportable animal health investigations under chapter 16.36 RCW once they are
complete;
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(10) Results of testing for animal diseases from samples submitted by or at the direction
of the animal owner or his or her designee that can be identified to a particular business or
individual;

(11) Records of international livestock importation that can be identified to a particular
animal, business, or individual received from the United States department of homeland
security or the United States department of agriculture that are not disclosable by the federal
agency under federal law including 5 U.S.C. Sec. 552;

(12) Records related to the entry of prohibited agricultural products imported into
Washington state or that had Washington state as a final destination received from the United
States department of homeland security or the United States department of agriculture that
are not disclosable by the federal agency under federal law including 5 U.S.C. Sec. 552;

(13) Information obtained from the federal government or others under contract with
the federal government or records obtained by the department of agriculture, in accordance
with RCW 15.135.100;

(14) Hop grower lot numbers and laboratory results associated with the hop grower lot
numbers where this information is used by the department of agriculture to issue export
documents; and

(15) Information or records obtained pursuant to a food and drug administration
contract or commissioning agreement, in accordance with RCW 15.130.150.

RCW 42.56.390

Emergency or transitional housing.

Names of individuals residing in emergency or transitional housing that are furnished to the
department of revenue or a county assessor in order to substantiate a claim for property tax
exemption under RCW 84.36.043 are exempt from disclosure under this chapter.

RCW 42.56.400

Insurance and financial institutions.

*** CHANGE IN 2020 *** (SEE 6048-S.SL) ***

*** CHANGE IN 2020 *** (SEE 5601-52.SL) ***

The following information relating to insurance and financial institutions is exempt from
disclosure under this chapter:

(1) Records maintained by the board of industrial insurance appeals that are related to
appeals of crime victims' compensation claims filed with the board under RCW 7.68.110;

(2) Information obtained and exempted or withheld from public inspection by the health
care authority under RCW 41.05.026, whether retained by the authority, transferred to another
state purchased health care program by the authority, or transferred by the authority to a
technical review committee created to facilitate the development, acquisition, or
implementation of state purchased health care under chapter 41.05 RCW;
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(3) The names and individual identification data of either all owners or all insureds, or
both, received by the insurance commissioner under chapter 48.102 RCW;

(4) Information provided under RCW 48.30A.045 through 48.30A.060;

(5) Information provided under RCW 48.05.510 through 48.05.535, 48.43.200 through
48.43.225, 48.44.530 through 48.44.555, and 48.46.600 through 48.46.625;

(6) Examination reports and information obtained by the department of financial
institutions from banks under RCW 30A.04.075, from savings banks under RCW 32.04.220, from
savings and loan associations under RCW 33.04.110, from credit unions under RCW 31.12.565,
from check cashers and sellers under RCW 31.45.030(3), and from securities brokers and
investment advisers under RCW 21.20.100, all of which is confidential and privileged
information;

(7) Information provided to the insurance commissioner under RCW 48.110.040(3);

(8) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.02.065, all of which are confidential and privileged;

(9) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.31B.015(2) (I) and (m), 48.31B.025, 48.31B.030, and 48.31B.035, all of which are
confidential and privileged;

(10) Data filed under RCW 48.140.020, 48.140.030, 48.140.050, and 7.70.140 that, alone
or in combination with any other data, may reveal the identity of a claimant, health care
provider, health care facility, insuring entity, or self-insurer involved in a particular claim or a
collection of claims. For the purposes of this subsection:

(a) "Claimant" has the same meaning as in RCW 48.140.010(2).

(b) "Health care facility" has the same meaning as in RCW 48.140.010(6).
(c) "Health care provider" has the same meaning as in RCW 48.140.010(7).
(d) "Insuring entity" has the same meaning as in RCW 48.140.010(8).

(e) "Self-insurer" has the same meaning as in RCW 48.140.010(11);

(11) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.135.060;

(12) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.37.060;

(13) Confidential and privileged documents obtained or produced by the insurance
commissioner and identified in RCW 48.37.080;

(14) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.37.140;

(15) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.17.595;

(16) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.102.051(1) and 48.102.140 (3) and (7)(a)(ii);

(17) Documents, materials, or information obtained by the insurance commissioner in
the commissioner's capacity as receiver under RCW 48.31.025 and 48.99.017, which are records
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under the jurisdiction and control of the receivership court. The commissioner is not required
to search for, log, produce, or otherwise comply with the public records act for any records that
the commissioner obtains under chapters 48.31 and 48.99 RCW in the commissioner's capacity
as a receiver, except as directed by the receivership court;

(18) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.13.151;

(19) Data, information, and documents provided by a carrier pursuant to section 1,
chapter 172, Laws of 2010;

(20) Information in a filing of usage-based insurance about the usage-based component
of the rate pursuant to RCW 48.19.040(5)(b);

(21) Data, information, and documents, other than those described in RCW 48.02.210(2)
as it existed prior to repeal by section 2, chapter 7, Laws of 2017 3rd sp. sess., that are
submitted to the office of the insurance commissioner by an entity providing health care
coverage pursuant to RCW 28A.400.275 as it existed on January 1, 2017, and RCW 48.02.210 as
it existed prior to repeal by section 2, chapter 7, Laws of 2017 3rd sp. sess.;

(22) Data, information, and documents obtained by the insurance commissioner under
RCW 48.29.017;

(23) Information not subject to public inspection or public disclosure under RCW
48.43.730(5);

(24) Documents, materials, or information obtained by the insurance commissioner
under chapter 48.05A RCW;

(25) Documents, materials, or information obtained by the insurance commissioner
under RCW 48.74.025, 48.74.028, 48.74.100(6), 48.74.110(2) (b) and (c), and 48.74.120 to the
extent such documents, materials, or information independently qualify for exemption from
disclosure as documents, materials, or information in possession of the commissioner pursuant
to a financial conduct examination and exempt from disclosure under RCW 48.02.065;

(26) Nonpublic personal health information obtained by, disclosed to, or in the custody
of the insurance commissioner, as provided in RCW 48.02.068;

(27) Data, information, and documents obtained by the insurance commissioner under
RCW 48.02.230;

(28) Documents, materials, or other information, including the corporate annual
disclosure obtained by the insurance commissioner under RCW 48.195.020;

(29) Findings and orders disapproving acquisition of a trust institution under RCW
30B.53.100(3); and

(30) All claims data, including health care and financial related data received under RCW
41.05.890, received and held by the health care authority.

RCW 42.56.403
Property and casualty insurance statements of actuarial opinion.
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Documents, materials, and information obtained by the insurance commissioner under RCW
48.05.385(2) are confidential and privileged and not subject to public disclosure under this
chapter.

RCW 42.56.410
Employment security department records, certain purposes.
The following information related to employment security is exempt from disclosure under this
chapter:

(1) Records maintained by the employment security department and subject to chapter
50.13 or 50A.25 RCW if provided to another individual or organization for operational, research,
or evaluation purposes are exempt from disclosure under this chapter; and

(2) Any inventory or data map records created under RCW 50.13.120(1)(b) that reveal
the location of personal information or the extent to which it is protected.

RCW 42.56.420
Security.
The following information relating to security is exempt from disclosure under this chapter:

(1) Those portions of records assembled, prepared, or maintained to prevent, mitigate,
or respond to criminal terrorist acts, which are acts that significantly disrupt the conduct of
government or of the general civilian population of the state or the United States and that
manifest an extreme indifference to human life, the public disclosure of which would have a
substantial likelihood of threatening public safety, consisting of:

(a) Specific and unique vulnerability assessments or specific and unique response
or deployment plans, including compiled underlying data collected in preparation of or
essential to the assessments, or to the response or deployment plans; and

(b) Records not subject to public disclosure under federal law that are shared by
federal or international agencies, and information prepared from national security briefings
provided to state or local government officials related to domestic preparedness for acts of
terrorism;

(2) Those portions of records containing specific and unique vulnerability assessments
or specific and unique emergency and escape response plans at a city, county, or state adult or
juvenile correctional facility, or secure facility for persons civilly confined under chapter 71.09
RCW, the public disclosure of which would have a substantial likelihood of threatening the
security of a city, county, or state adult or juvenile correctional facility, secure facility for
persons civilly confined under chapter 71.09 RCW, or any individual's safety;

(3) Information compiled by school districts or schools in the development of their
comprehensive safe school plans under RCW 28A.320.125, to the extent that they identify
specific vulnerabilities of school districts and each individual school;

(4) Information regarding the public and private infrastructure and security of computer
and telecommunications networks, consisting of security passwords, security access codes and
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programs, access codes for secure software applications, security and service recovery plans,
security risk assessments, and security test results to the extent that they identify specific
system vulnerabilities, and other such information the release of which may increase risk to the
confidentiality, integrity, or availability of security, information technology infrastructure, or
assets;

(5) The system security and emergency preparedness plan required under RCW
35.21.228, 35A.21.300, 36.01.210, 36.57.120, 36.57A.170, and 81.112.180; and

(6) Personally identifiable information of employees, and other security information, of
a private cloud service provider that has entered into a criminal justice information services
agreement as contemplated by the United States department of justice criminal justice
information services security policy, as authorized by 28 C.F.R. Part 20.

RCW 42.56.430

Fish and wildlife. (Effective until June 30, 2022.)

The following information relating to fish and wildlife is exempt from disclosure under this
chapter:

(1) Commercial fishing catch data from logbooks required to be provided to the
department of fish and wildlife under RCW 77.12.047, when the data identifies specific catch
location, timing, or methodology and the release of which would result in unfair competitive
disadvantage to the commercial fisher providing the catch data, however, this information may
be released to government agencies concerned with the management of fish and wildlife
resources;

(2) Sensitive fish and wildlife data. Sensitive fish and wildlife data may be released to the
following entities and their agents for fish, wildlife, land management purposes, or scientific
research needs: Government agencies, public utilities, and accredited colleges and universities.
Sensitive fish and wildlife data may be released to tribal governments. Sensitive fish and wildlife
data may also be released to the owner, lessee, or right-of-way or easement holder of the
private land to which the data pertains. The release of sensitive fish and wildlife data must be
subject to a confidentiality agreement, except upon release of sensitive fish and wildlife data to
the owner, lessee, or right-of-way or easement holder of private land who initially provided the
data. Sensitive fish and wildlife data does not include data related to reports of predatory
wildlife as specified in RCW 77.12.885. Sensitive fish and wildlife data must meet at least one of
the following criteria of this subsection as applied by the department of fish and wildlife:

(a) The nesting sites or specific locations of endangered species designated
under RCW 77.12.020, or threatened or sensitive species classified by rule of the department of
fish and wildlife;

(b) Radio frequencies used in, or locational data generated by, telemetry studies;
or

(c) Other location data that could compromise the viability of a specific fish or
wildlife population, and where at least one of the following criteria are met:
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(i) The species has a known commercial or black market value;

(ii) There is a history of malicious take of that species and the species
behavior or ecology renders it especially vulnerable;

(iii) There is a known demand to visit, take, or disturb the species; or

(iv) The species has an extremely limited distribution and concentration;

(3) The following information regarding any damage prevention cooperative agreement,
or nonlethal preventative measures deployed to minimize wolf interactions with pets and
livestock:

(a) The name, telephone number, residential address, and other personally
identifying information of any person who has a current damage prevention cooperative
agreement with the department, including a pet or livestock owner, and his or her employees
or immediate family members, who agrees to deploy, or is responsible for the deployment of,
nonlethal, preventative measures; and

(b) The legal description or name of any residential property, ranch, or farm, that
is owned, leased, or used by any person included in (a) of this subsection;

(4) The following information regarding a reported depredation by wolves on pets or
livestock:

(a) The name, telephone number, residential address, and other personally
identifying information of:

(i) Any person who reported the depredation;
(ii) Any pet or livestock owner, and his or her employees or immediate
family members, whose pet or livestock was the subject of a reported depredation; and
(iii) Any department of fish and wildlife employee, range rider contractor,
or trapper contractor who directly:
(A) Responds to a depredation; or
(B) Assists in the lethal removal of a wolf; and

(b) The legal description, location coordinates, or name that identifies any
residential property, or ranch or farm that contains a residence, that is owned, leased, or used
by any person included in (a) of this subsection;

(5) The personally identifying information of persons who acquire recreational licenses
under RCW 77.32.010 or commercial licenses under chapter 77.65 or 77.70 RCW, except name,
address of contact used by the department, and type of license, endorsement, or tag; however,
the department of fish and wildlife may disclose personally identifying information to:

(a) Government agencies concerned with the management of fish and wildlife
resources;

(b) The department of social and health services, child support division, and to
the department of licensing in order to implement RCW 77.32.014 and 46.20.291; and

(c) Law enforcement agencies for the purpose of firearm possession
enforcement under RCW 9.41.040;
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(6) Information that the department of fish and wildlife has received or accessed but
may not disclose due to confidentiality requirements in the Magnuson-Stevens fishery
conservation and management reauthorization act of 2006 (16 U.S.C. Sec. 1861(h)(3) and (i),
and Sec. 1881a(b));

(7) The following tribal fish and shellfish harvest information, shared with the
department of fish and wildlife:

(a) Fisher name;

(b) Fisher signature;

(c) Total harvest value per species;
(d) Total harvest value;

(e) Price per pound; and

(f) Tribal tax information; and

(8) The following commercial shellfish harvest information, shared with the department

of fish and wildlife:
(a) Individual farmer name;
(b) Individual farmer signature;
(c) Total harvest value per species;
(d) Total harvest value;
(e) Price per pound; and
(f) Tax information.

RCW 42.56.440
Veterans' discharge papers—Exceptions.

(1) Discharge papers of a veteran of the armed forces of the United States filed at the
office of the county auditor before July 1, 2002, that have not been commingled with other
recorded documents are exempt from disclosure under this chapter. These records will be
available only to the veteran, the veteran's next of kin, a deceased veteran's properly appointed
personal representative or executor, a person holding that veteran's general power of attorney,
or to anyone else designated in writing by that veteran to receive the records.

(2) Discharge papers of a veteran of the armed forces of the United States filed at the
office of the county auditor before July 1, 2002, that have been commingled with other records
are exempt from disclosure under this chapter, if the veteran has recorded a "request for
exemption from public disclosure of discharge papers" with the county auditor. If such a
request has been recorded, these records may be released only to the veteran filing the papers,
the veteran's next of kin, a deceased veteran's properly appointed personal representative or
executor, a person holding the veteran's general power of attorney, or anyone else designated
in writing by the veteran to receive the records.

(3) Discharge papers of a veteran filed at the office of the county auditor after June 30,
2002, are not public records, but will be available only to the veteran, the veteran's next of kin,
a deceased veteran's properly appointed personal representative or executor, a person holding
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the veteran's general power of attorney, or anyone else designated in writing by the veteran to
receive the records.

(4) For the purposes of this section, next of kin of deceased veterans have the same
rights to full access to the record. Next of kin are the veteran's widow or widower who has not
remarried, son, daughter, father, mother, brother, and sister.

RCW 42.56.450

Check cashers and sellers licensing applications.

Information in an application for licensing or a small loan endorsement under chapter 31.45
RCW regarding the personal residential address, telephone number of the applicant, or
financial statement is exempt from disclosure under this chapter.

RCW 42.56.460
Fireworks and explosives.

(1) All records obtained and all reports produced as required by state fireworks law,
chapter 70.77 RCW, are exempt from disclosure under this chapter.

(2) All records obtained and all reports submitted as required by the Washington state
explosives act, chapter 70.74 RCW, are exempt from disclosure under this chapter. Nothing in
this subsection (2) shall be construed to restrict access to information related to the regulatory
duties or actions of any agency.

RCW 42.56.470

Correctional industries workers.

All records, documents, data, and other materials obtained under the requirements of RCW
72.09.115 from an existing correctional industries class | work program participant or an
applicant for a proposed new or expanded class | correctional industries work program are
exempt from public disclosure under this chapter.

RCW 42.56.510

Duty to disclose or withhold information—Otherwise provided.

Nothing in RCW 42.56.250 and 42.56.330 shall affect a positive duty of an agency to disclose or
a positive duty to withhold information which duty to disclose or withhold is contained in any
other law.

RCW 42.56.520
Prompt responses required.

(1) Responses to requests for public records shall be made promptly by agencies, the
office of the secretary of the senate, and the office of the chief clerk of the house of
representatives. Within five business days of receiving a public record request, an agency, the
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office of the secretary of the senate, or the office of the chief clerk of the house of
representatives must respond in one of the ways provided in this subsection (1):

(a) Providing the record;

(b) Providing an internet address and link on the agency's web site to the specific
records requested, except that if the requester notifies the agency that he or she cannot access
the records through the internet, then the agency must provide copies of the record or allow
the requester to view copies using an agency computer;

(c) Acknowledging that the agency, the office of the secretary of the senate, or
the office of the chief clerk of the house of representatives has received the request and
providing a reasonable estimate of the time the agency, the office of the secretary of the
senate, or the office of the chief clerk of the house of representatives will require to respond to
the request;

(d) Acknowledging that the agency, the office of the secretary of the senate, or
the office of the chief clerk of the house of representatives has received the request and asking
the requestor to provide clarification for a request that is unclear, and providing, to the
greatest extent possible, a reasonable estimate of the time the agency, the office of the
secretary of the senate, or the office of the chief clerk of the house of representatives will
require to respond to the request if it is not clarified; or

(e) Denying the public record request.

(2) Additional time required to respond to a request may be based upon the need to
clarify the intent of the request, to locate and assemble the information requested, to notify
third persons or agencies affected by the request, or to determine whether any of the
information requested is exempt and that a denial should be made as to all or part of the
request.

(3) (a) In acknowledging receipt of a public record request that is unclear, an agency,
the office of the secretary of the senate, or the office of the chief clerk of the house of
representatives may ask the requestor to clarify what information the requestor is seeking.

(b) If the requestor fails to respond to an agency request to clarify the request,
and the entire request is unclear, the agency, the office of the secretary of the senate, or the
office of the chief clerk of the house of representatives need not respond to it. Otherwise, the
agency must respond, pursuant to this section, to those portions of the request that are clear.

(4) Denials of requests must be accompanied by a written statement of the specific
reasons therefor. Agencies, the office of the secretary of the senate, and the office of the chief
clerk of the house of representatives shall establish mechanisms for the most prompt possible
review of decisions denying inspection, and such review shall be deemed completed at the end
of the second business day following the denial of inspection and shall constitute final agency
action or final action by the office of the secretary of the senate or the office of the chief clerk
of the house of representatives for the purposes of judicial review.
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RCW 42.56.530

Review of agency denial.

Whenever a state agency concludes that a public record is exempt from disclosure and denies a
person opportunity to inspect or copy a public record for that reason, the person may request
the attorney general to review the matter. The attorney general shall provide the person with
his or her written opinion on whether the record is exempt.

Nothing in this section shall be deemed to establish an attorney-client relationship between the
attorney general and a person making a request under this section.

RCW 42.56.540

Court protection of public records.

The examination of any specific public record may be enjoined if, upon motion and affidavit by
an agency or its representative or a person who is named in the record or to whom the record
specifically pertains, the superior court for the county in which the movant resides or in which
the record is maintained, finds that such examination would clearly not be in the public interest
and would substantially and irreparably damage any person, or would substantially and
irreparably damage vital governmental functions. An agency has the option of notifying persons
named in the record or to whom a record specifically pertains, that release of a record has been
requested. However, this option does not exist where the agency is required by law to provide
such notice.

RCW 42.56.550
Judicial review of agency actions.

(1) Upon the motion of any person having been denied an opportunity to inspect or
copy a public record by an agency, the superior court in the county in which a record is
maintained may require the responsible agency to show cause why it has refused to allow
inspection or copying of a specific public record or class of records. The burden of proof shall be
on the agency to establish that refusal to permit public inspection and copying is in accordance
with a statute that exempts or prohibits disclosure in whole or in part of specific information or
records.

(2) Upon the motion of any person who believes that an agency has not made a
reasonable estimate of the time that the agency requires to respond to a public record request
or a reasonable estimate of the charges to produce copies of public records, the superior court
in the county in which a record is maintained may require the responsible agency to show that
the estimate it provided is reasonable. The burden of proof shall be on the agency to show that
the estimate it provided is reasonable.

(3) Judicial review of all agency actions taken or challenged under RCW 42.56.030
through 42.56.520 shall be de novo. Courts shall take into account the policy of this chapter
that free and open examination of public records is in the public interest, even though such
examination may cause inconvenience or embarrassment to public officials or others. Courts
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may examine any record in camera in any proceeding brought under this section. The court
may conduct a hearing based solely on affidavits.

(4) Any person who prevails against an agency in any action in the courts seeking the
right to inspect or copy any public record or the right to receive a response to a public record
request within a reasonable amount of time shall be awarded all costs, including reasonable
attorney fees, incurred in connection with such legal action. In addition, it shall be within the
discretion of the court to award such person an amount not to exceed one hundred dollars for
each day that he or she was denied the right to inspect or copy said public record.

(5) For actions under this section against counties, the venue provisions of RCW
36.01.050 apply.

(6) Actions under this section must be filed within one year of the agency's claim of
exemption or the last production of a record on a partial or installment basis.

RCW 42.56.560

Application of RCW 42.56.550.

The procedures in RCW 42.56.550 govern denials of an opportunity to inspect or copy a public
record by the office of the secretary of the senate or the office of the chief clerk of the House of
Representatives.

RCW 42.56.565
Inspection or copying by persons serving criminal sentences—Injunction.

(1) A court shall not award penalties under RCW 42.56.550(4) to a person who was
serving a criminal sentence in a state, local, or privately operated correctional facility on the
date the request for public records was made, unless the court finds that the agency acted in
bad faith in denying the person the opportunity to inspect or copy a public record.

(2) The inspection or copying of any nonexempt public record by persons serving
criminal sentences in state, local, or privately operated correctional facilities may be enjoined
pursuant to this section.

(a) The injunction may be requested by: (i) An agency or its representative; (ii) a
person named in the record or his or her representative; or (iii) a person to whom the requests
specifically pertains or his or her representative.

(b) The request must be filed in: (i) The superior court in which the movant
resides; or (ii) the superior court in the county in which the record is maintained.

(c) In order to issue an injunction, the court must find that:

(i) The request was made to harass or intimidate the agency or its
employees;

(i) Fulfilling the request would likely threaten the security of correctional
facilities;
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(iii) Fulfilling the request would likely threaten the safety or security of
staff, inmates, family members of staff, family members of other inmates, or any other person;
or

(iv) Fulfilling the request may assist criminal activity.

(3) In deciding whether to enjoin a request under subsection (2) of this section, the
court may consider all relevant factors including, but not limited to:
(a) Other requests by the requestor;
(b) The type of record or records sought;
(c) Statements offered by the requestor concerning the purpose for the request;
(d) Whether disclosure of the requested records would likely harm any person or
vital government interest;
(e) Whether the request seeks a significant and burdensome number of
documents;
(f) The impact of disclosure on correctional facility security and order, the safety
or security of correctional facility staff, inmates, or others; and
(g) The deterrence of criminal activity.
(4) The motion proceeding described in this section shall be a summary proceeding
based on affidavits or declarations, unless the court orders otherwise. Upon a showing by a
preponderance of the evidence, the court may enjoin all or any part of a request or requests.
Based on the evidence, the court may also enjoin, for a period of time the court deems
reasonable, future requests by:
(a) The same requestor; or
(b) An entity owned or controlled in whole or in part by the same requestor.
(5) An agency shall not be liable for penalties under RCW 42.56.550(4) for any period
during which an order under this section is in effect, including during an appeal of an order
under this section, regardless of the outcome of the appeal.

RCW 42.56.570
Explanatory pamphlet—Advisory model rules—Consultation and training services.
(1) The attorney general's office shall publish, and update when appropriate, a
pamphlet, written in plain language, explaining this chapter.
(2) The attorney general, by February 1, 2006, shall adopt by rule advisory model rules
for state and local agencies, as defined in RCW 42.56.010, addressing the following subjects:
(a) Providing fullest assistance to requestors;
(b) Fulfilling large requests in the most efficient manner;
(c) Fulfilling requests for electronic records; and
(d) Any other issues pertaining to public disclosure as determined by the
attorney general.
(3) The attorney general, in his or her discretion, may from time to time revise the
model rules.
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(4) Local agencies should consult the advisory model rules when establishing local
ordinances for compliance with the requirements and responsibilities of this chapter.

(5) The attorney general must establish a consultation program to provide information
for developing best practices for local agencies requesting assistance in compliance with this
chapter including, but not limited to: Responding to records requests, seeking additional public
and private resources for developing and updating technology information services, and
mitigating liability and costs of compliance. The attorney general may develop the program in
conjunction with the advisory model rule and may collaborate with the chief information
officer, the state archivist, and other relevant agencies and organizations in developing and
managing the program.

(6) The state archivist must offer and provide consultation and training services for local
agencies on improving record retention practices.

RCW 42.56.580
Public records officers.

(1) Each state and local agency shall appoint and publicly identify a public records officer
whose responsibility is to serve as a point of contact for members of the public in requesting
disclosure of public records and to oversee the agency's compliance with the public records
disclosure requirements of this chapter. A state or local agency's public records officer may
appoint an employee or official of another agency as its public records officer.

(2) For state agencies, the name and contact information of the agency's public records
officer to whom members of the public may direct requests for disclosure of public records and
who will oversee the agency's compliance with the public records disclosure requirements of
this chapter shall be published in the state register at the time of designation and maintained
thereafter on the code reviser web site for the duration of the designation.

(3) For local agencies, the name and contact information of the agency's public records
officer to whom members of the public may direct requests for disclosure of public records and
who will oversee the agency's compliance within the public records disclosure requirements of
this chapter shall be made in a way reasonably calculated to provide notice to the public,
including posting at the local agency's place of business, posting on its internet site, or including
in its publications.

RCW 42.56.590
Personal information—Notice of security breaches. (Effective until March 1, 2020.)
*** CHANGE IN 2020 *** (SEE 6187.SL) ***

(1) (a) Any agency that owns or licenses data that includes personal information
shall disclose any breach of the security of the system following discovery or notification of the
breach in the security of the data to any resident of this state whose personal information was,
or is reasonably believed to have been, acquired by an unauthorized person and the personal
information was not secured. Notice is not required if the breach of the security of the system
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is not reasonably likely to subject consumers to a risk of harm. The breach of secured personal
information must be disclosed if the information acquired and accessed is not secured during a
security breach or if the confidential process, encryption key, or other means to decipher the
secured information was acquired by an unauthorized person.

(b) For purposes of this section, "agency" means the same as in RCW 42.56.010.

(2) Any agency that maintains data that includes personal information that the agency
does not own shall notify the owner or licensee of the information of any breach of the security
of the data immediately following discovery, if the personal information was, or is reasonably
believed to have been, acquired by an unauthorized person.

(3) The notification required by this section may be delayed if the data owner or
licensee contacts a law enforcement agency after discovery of a breach of the security of the
system and a law enforcement agency determines that the notification will impede a criminal
investigation. The notification required by this section shall be made after the law enforcement
agency determines that it will not compromise the investigation.

(4) For purposes of this section, "breach of the security of the system" means
unauthorized acquisition of data that compromises the security, confidentiality, or integrity of
personal information maintained by the agency. Good faith acquisition of personal information
by an employee or agent of the agency for the purposes of the agency is not a breach of the
security of the system when the personal information is not used or subject to further
unauthorized disclosure.

(5) For purposes of this section, "personal information" means an individual's first name
or first initial and last name in combination with any one or more of the following data
elements:

(a) Social security number;

(b) Driver's license number or Washington identification card number; or

(c) Full account number, credit or debit card number, or any required security
code, access code, or password that would permit access to an individual's financial account.

(6) For purposes of this section, "personal information" does not include publicly
available information that is lawfully made available to the general public from federal, state, or
local government records.

(7) For purposes of this section, "secured" means encrypted in a manner that meets or
exceeds the national institute of standards and technology (NIST) standard or is otherwise
modified so that the personal information is rendered unreadable, unusable, or undecipherable
by an unauthorized person.

(8) For purposes of this section and except under subsections (9) and (10) of this section,
notice may be provided by one of the following methods:

(a) Written notice;
(b) Electronic notice, if the notice provided is consistent with the provisions
regarding electronic records and signatures set forth in 15 U.S.C. Sec. 7001; or
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(c) Substitute notice, if the agency demonstrates that the cost of providing notice
would exceed two hundred fifty thousand dollars, or that the affected class of subject persons
to be notified exceeds five hundred thousand, or the agency does not have sufficient contact
information. Substitute notice shall consist of all of the following:

(i) Email notice when the agency has an email address for the subject
persons;

(ii) Conspicuous posting of the notice on the agency's web site page, if
the agency maintains one; and

(iii) Notification to major statewide media.

(9) An agency that maintains its own notification procedures as part of an information
security policy for the treatment of personal information and is otherwise consistent with the
timing requirements of this section is in compliance with the notification requirements of this
section if it notifies subject persons in accordance with its policies in the event of a breach of
security of the system.

(10) A covered entity under the federal health insurance portability and accountability
act of 1996, 42 U.S.C. Sec. 1320d et seq., is deemed to have complied with the requirements of
this section with respect to protected health information if it has complied with section 13402
of the federal health information technology for economic and clinical health act, Public Law
111-5 as it existed on July 24, 2015. Covered entities shall notify the attorney general pursuant
to subsection (14) of this section in compliance with the timeliness of notification requirements
of section 13402 of the federal health information technology for economic and clinical health
act, Public Law 111-5 as it existed on July 24, 2015, notwithstanding the notification
requirement in subsection (15) of this section.

(11) Any waiver of the provisions of this section is contrary to public policy, and is void
and unenforceable.

(12)  (a) Any individual injured by a violation of this section may institute a civil action
to recover damages.

(b) Any agency that violates, proposes to violate, or has violated this section may
be enjoined.

(c) The rights and remedies available under this section are cumulative to each
other and to any other rights and remedies available under law.

(13) Any agency that is required to issue notification pursuant to this section shall meet
all of the following requirements:

(a) The notification must be written in plain language; and

(b) The notification must include, at a minimum, the following information:

(i) The name and contact information of the reporting agency subject to
this section;

(i) A list of the types of personal information that were or are reasonably
believed to have been the subject of a breach;

161|Page Return to

Contents



DEPARTMENT OF

ECOLOGY

State of Washington

(i) The toll-free telephone numbers and addresses of the major credit
reporting agencies if the breach exposed personal information.

(14) Any agency that is required to issue a notification pursuant to this section to more
than five hundred Washington residents as a result of a single breach shall, by the time notice is
provided to affected individuals, electronically submit a single sample copy of that security
breach notification, excluding any personally identifiable information, to the attorney general.
The agency shall also provide to the attorney general the number of Washington residents
affected by the breach, or an estimate if the exact number is not known.

(15) Notification to affected individuals and to the attorney general must be made in the
most expedient time possible and without unreasonable delay, no more than forty-five
calendar days after the breach was discovered, unless at the request of law enforcement as
provided in subsection (3) of this section, or due to any measures necessary to determine the
scope of the breach and restore the reasonable integrity of the data system.

RCW 42.56.592

Personal information—Covered entities. (Effective March 1, 2020.)

A covered entity under the federal health insurance portability and accountability act of 1996,
Title 42 U.S.C. Sec. 1320d et seq., is deemed to have complied with the requirements of this
chapter with respect to protected health information if it has complied with section 13402 of
the federal health information technology for economic and clinical health act, P.L. 111-5 as it
existed on July 24, 2015. Covered entities shall notify the attorney general pursuant to RCW
42.56.590(7) in compliance with the timeliness of notification requirements of section 13402 of
the federal health information technology for economic and clinical health act, P.L. 111-5 as it
existed on July 24, 2015, notwithstanding the timeline in RCW 42.56.590(7).

RCW 42.56.594
Personal information—Consumer protection. (Effective March 1, 2020.)
(1) Any waiver of the provisions of RCW 42.56.590 or 42.56.592 is contrary to public
policy, and is void and unenforceable.
(2) (a) Any consumer injured by a violation of RCW 42.56.590 may institute a civil
action to recover damages.
(b) Any agency that violates, proposes to violate, or has violated RCW 42.56.590
may be enjoined.
(c) The rights and remedies available under RCW 42.56.590 are cumulative to
each other and to any other rights and remedies available under law.

RCW 42.56.600

Mediation communications.

Records of mediation communications that are privileged under chapter 7.07 RCW are exempt
from disclosure under this chapter.
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RCW 42.56.610

Certain information from dairies and feedlots limited —Rules.

The following information in plans, records, and reports obtained by state and local agencies
from dairies, animal feeding operations, and concentrated animal feeding operations, not
required to apply for a national pollutant discharge elimination system permit is disclosable
only in ranges that provide meaningful information to the public while ensuring confidentiality
of business information regarding: (1) Number of animals; (2) volume of livestock nutrients
generated; (3) number of acres covered by the plan or used for land application of livestock
nutrients; (4) livestock nutrients transferred to other persons; and (5) crop yields. The
department of agriculture shall adopt rules to implement this section in consultation with
affected state and local agencies.

RCW 42.56.615

Enumeration data used by the office of financial management for population estimates.
Actual enumeration data collected under RCW 35.13.260, 35A.14.700, 36.13.030, and chapter
43.62 RCW shall be used and retained only by the office of financial management and only for
the purposes of RCW 35.13.260, 35A.14.700, 36.13.030, and chapter 43.62 RCW. The
enumeration data collected is confidential, is exempt from public inspection and copying under
this chapter, and in accordance with RCW 43.41.435, must be destroyed after it is used.

RCW 42.56.620

Marijuana research licensee reports.

Reports submitted by marijuana research licensees in accordance with rules adopted by the
state liquor and cannabis board under RCW 69.50.372 that contain proprietary information are
exempt from disclosure under this chapter.

RCW 42.56.625

Medical marijuana authorization database.

Records in the medical marijuana authorization database established in RCW 69.51A.230
containing names and other personally identifiable information of qualifying patients and
designated providers are exempt from disclosure under this chapter.

RCW 42.56.630
Registration information of members of cooperatives to produce and process medical
marijuana.

(1) Registration information submitted to the state liquor and cannabis board under
RCW 69.51A.250 including the names of all participating members of a cooperative, copies of
each member's recognition card, location of the cooperative, and other information required
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for registration by the state liquor and cannabis board is exempt from disclosure under this
chapter.
(2) The definitions in this section apply throughout this section unless the context clearly
requires otherwise.
(a) "Cooperative" means a cooperative established under RCW 69.51A.250 to
produce and process marijuana only for the medical use of members of the cooperative.
(b) "Recognition card" has the same meaning as provided in RCW 69.51A.010.

RCW 42.56.640
Vulnerable individuals, in-home caregivers for vulnerable populations.

(1) Sensitive personal information of vulnerable individuals and sensitive personal
information of in-home caregivers for vulnerable populations is exempt from inspection and
copying under this chapter.

(2) The following definitions apply to this section:

(a) "In-home caregivers for vulnerable populations" means: (i) Individual
providers as defined in RCW 74.39A.240, (ii) home care aides as defined in RCW 18.88B.010,
and (iii) family child care providers as defined in RCW 41.56.030.

(b) "Sensitive personal information" means names, addresses, GPS [global
positioning system] coordinates, telephone numbers, email addresses, social security numbers,
driver's license numbers, or other personally identifying information.

(c) "Vulnerable individual" has the meaning set forth in RCW 9.35.005.

RCW 42.56.645

Release of public information—2017 c 4 (Initiative Measure No. 1501).

[(1)] Nothing in chapter 4, Laws of 2017 shall prevent the release of public information in the
following circumstances:

(a) The information is released to a governmental body, including the state's
area agencies on aging, and the recipient agrees to protect the confidentiality of the
information;

(b) The information concerns individuals who have been accused of or
disciplined for abuse, neglect, exploitation, abandonment, or other acts involving the
victimization of individuals or other professional misconduct;

(c) The information is being released as part of a judicial or quasi-judicial
proceeding and subject to a court's order protecting the confidentiality of the information and
allowing it to be used solely in that proceeding;

(d) The information is being provided to a representative certified or recognized
under RCW 41.56.080, or as necessary for the provision of fringe benefits to public employees,
and the recipient agrees to protect the confidentiality of the information;

(e) The disclosure is required by federal law;
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(f) The disclosure is required by a contract between the state and a third party,
and the recipient agrees to protect the confidentiality of the information;

(g) The information is released to a person or entity under contract with the
state to manage, administer, or provide services to vulnerable residents, or under contract with
the state to engage in research or analysis about state services for vulnerable residents, and the
recipient agrees to protect the confidentiality of the information; or

(h) Information about specific public employee(s) is released to a bona fide news
organization that requests such information to conduct an investigation into, or report upon,
the actions of such specific public employee(s).

(2) Nothing in chapter 4, Laws of 2017 shall prevent an agency from providing contact
information for the purposes of RCW 74.39A.056(3) and 74.39A.250. Nothing in chapter 4, Laws
of 2017 shall prevent an agency from confirming the licensing or certification status of a
caregiver on an individual basis to allow consumers to ensure the licensing or certification
status of an individual caregiver.

RCW 42.56.650
Health carrier data.

(1) Any data submitted by health carriers to the health benefit exchange for purposes of
establishing standardized health plans under RCW 43.71.095 are exempt from disclosure under
this chapter. This subsection applies to health carrier data in the custody of the insurance
commissioner for purposes of consulting with the health benefit exchange under RCW
43.71.095(1).

(2) Any data submitted by health carriers to the health care authority for purposes of
RCW 41.05.410 are exempt from disclosure under this chapter.

RCW 42.56.655

Explosives exemption report.

By December 1, 2023, the public records exemptions accountability committee, in addition to
its duties in RCW 42.56.140, must prepare and submit a report to the legislature that includes
recommendations on whether the exemption created in RCW 42.56.460(2) should be
continued, modified, or terminated. No recommendations or action from the committee or the
legislature will result in the continuation of the exemption created in RCW 42.56.460(2).

RCW 42.56.660
Agency employee records. (Effective July 1, 2020.)

(1) Except by court order issued pursuant to subsection (3) of this section, an agency
may not disclose as a response to a public records request made pursuant to this chapter
records concerning an agency employee, as defined in subsection (5) of this section, if:
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(a) The requestor is a person alleged in the claim of workplace sexual
harassment or stalking to have harassed or stalked the agency employee who is named as the
victim in the claim; and

(b) After conducting an investigation, the agency issued discipline resulting from
the claim of workplace sexual harassment or stalking to the requestor described under (a) of
this subsection.

(2) (a) When the requestor is someone other than a person described under
subsection (1) of this section, the agency must immediately notify an agency employee upon
receipt of a public records request for records concerning that agency employee if the agency
conducted an investigation of the claim of workplace sexual harassment or stalking involving
the agency employee and the agency issued discipline resulting from the claim.

(b) Upon notice provided in accordance with (a) of this subsection, the agency
employee may bring an action in a court of competent jurisdiction to enjoin the agency from
disclosing the records. The agency employee shall immediately notify the agency upon filing an
action under this subsection. Except for the five-day notification required under RCW
42.56.520, the time for the employing agency to process a request for records is suspended
during the pendency of an action filed under this subsection. Upon notice of an action filed
under this subsection, the agency may not disclose such records unless by an order issued in
accordance with subsection (3) of this section, or if the action is dismissed without the court
granting an injunction.

(3) (a) A court of competent jurisdiction, following sufficient notice to the employing
agency, may order the release of some or all of the records described in subsections (1) and (2)
of this section after finding that, in consideration of the totality of the circumstances, disclosure
would not violate the right to privacy under RCW 42.56.050 for the agency employee. An
agency that is ordered in accordance with this subsection to disclose records is not liable for
penalties, attorneys' fees, or costs under RCW 42.56.550 if the agency has complied with this
section.

(b) For the purposes of this section, it is presumed to be highly offensive to a
reasonable person under RCW 42.56.050 to disclose, directly or indirectly, records concerning
an agency employee who has made a claim of workplace sexual harassment or stalking with the
agency, or is named as a victim in the claim, to persons alleged in the claim to have sexually
harassed or stalked the agency employee named as the victim and where the agency issued
discipline resulting from the claim after conducting an investigation. The presumption set out
under this subsection may be rebutted upon showing of clear, cogent, and convincing evidence
that disclosure of the requested record or information to persons alleged in the claim to have
sexually harassed or stalked the agency employee named as the victim in the claim is not highly
offensive.

(4) Nothing in this section restricts access to records described under subsections (1)
and (2) of this section where the agency employee consents in writing to disclosure.

(5) For the purposes of this section:
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(a) "Agency" means a state agency, including every state office, department,
division, bureau, board, commission, or other state agency.

(b) "Agency employee" means a state agency employee who has made a claim of
workplace sexual harassment or stalking with the employing agency, or is named as the victim
in the claim.

(c) "Records concerning an agency employee" do not include work product
created by the agency employee as part of his or her official duties.

RCW 42.56.665
Agency employee records—Civil liability. (Effective July 1, 2020.)

(1) Any person who requests and obtains a record concerning an agency employee, as
described in RCW 42.56.660, is subject to civil liability if he or she uses the record or
information in the record to harass, stalk, threaten, or intimidate that agency employee, or
provides the record or information in the record to a person, knowing that the person intends
to use it to harass, stalk, threaten, or intimidate that agency employee.

(2) Any person liable under subsection (1) of this section may be sued in superior court
by any aggrieved party, or in the name of the state by the attorney general or the prosecuting
authority of any political subdivision. The court may order an appropriate civil remedy. The
plaintiff may recover up to one thousand dollars for each record used in violation of this
section, as well as costs and reasonable attorneys' fees.

(3) For the purposes of this section:

(a) "Agency" means a state agency, including every state office, department,
division, bureau, board, commission, or other state agency.

(b) "Agency employee" means a state agency employee who has made a claim of
workplace sexual harassment or stalking with the employing agency, or is named as the victim
in the claim.

(c) "Record concerning an agency employee" does not include work product
created by the agency employee as part of his or her official duties.

RCW 42.56.670

Agency employee records—Model policies. (Effective July 1, 2020.)

By January 1, 2020, the attorney general, in consultation with state agencies, shall create model
policies for the implementation of chapter 373, Laws of 2019.

RCW 42.56.675

Agency employee records—Lists of names. (Effective July 1, 2020.)

A state agency may not disclose lists of the names of agency employees, as defined under RCW
42.56.660, maintained by the agency in order to administer RCW 42.56.660.
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RCW 42.56.900

Purpose—2005 c 274 §§ 402-429.

The purpose of sections 402 through 429 of this act is to reorganize the public inspection and
copying exemptions in *RCW 42.17.310 through 42.17.31921 by creating smaller, discrete code
sections organized by subject matter. The legislature does not intend that this act effectuate
any substantive change to any public inspection and copying exemption in the Revised Code of
Washington.

RCW 42.56.904

Intent—2007 ¢ 391.

It is the intent of the legislature to clarify that no reasonable construction of chapter 42.56 RCW
has ever allowed attorney invoices to be withheld in their entirety by any public entity in a
request for documents under that chapter. It is further the intent of the legislature that specific
descriptions of work performed be redacted only if they would reveal an attorney's mental
impressions, actual legal advice, theories, or opinions, or are otherwise exempt under chapter
391, Laws of 2007 or other laws, with the burden upon the public entity to justify each
redaction and narrowly construe any exception to full disclosure. The legislature intends to
clarify that the public's interest in open, accountable government includes an accounting of any
expenditure of public resources, including through liability insurance, upon private legal counsel
or private consultants.

Public Records Act

Chapter 1 from the Open Government Resource Manual: http://www.atg.wa.gov/Open-
Government-Internet-Manual/Chapter-1

PUBLIC RECORDS ACT — GENERAL AND PROCEDURAL PROVISIONS

Chapter last revised: October 28, 2016

1.1 The Public Records Act (PRA) is Interpreted in Favor of Disclosure

The PRA was enacted by initiative to provide the people with broad rights of access to public
records. The PRA declares that it must be "liberally construed" to promote the public policy of
open government:

The people of this state do not yield their sovereignty to the agencies that serve them. The
people, in delegating authority, do not give their public servants the right to decide what is good
for the people to know and what is not good for them to know. The people insist on remaining
informed so that they may maintain control over the instruments that they have created. This
chapter shall be liberally construed to promote this public policy and to assure that the public
interest will be fully protected. In the event of a conflict between [the PRA] and any other act,
the provisions of [the PRA] shall govern. RCW 42.56.030.
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Courts shall take into account the policy of this chapter that free and open examination of
public records is in the public interest, even though such examination may cause inconvenience
or embarrassment to public officials or others.RCW 42.56.550(3).

Courts interpret the PRA liberally to promote the purpose of informing people about
governmental decisions and promote government accountability. WAC 44-14-01003
(summarizing how PRA is interpreted by courts).

1.2 “Public Record” Is Defined Broadly

The definition of a public record (other than a record of the Legislature) contains three
elements. RCW 42.56.010(3) and (4); WAC 44-14-03001. First, the record must be a "writing,"
which is broadly defined in RCW 42.56.010(4) to include any recording of any communication,
image or sound. A writing includes not only conventional documents, but also videos, photos,
and electronic records including emails and computer data.

Second, the writing must relate to the conduct of government or the performance of any
governmental or proprietary function. Virtually every document a government agency has
relates in some way to the conduct of government business or functions. “Proprietary” refers
to where an agency function is similar to a private business function or venture.

Third, the writing must be prepared, owned, used or retained by the agency. West v. Thurston
County, (2012); Nissen v. Pierce County (2015). A writing may include data compiled for the
issuance of a report (as well as the report itself), even though the agency had not intended to
make the underlying data public. Yacobellis v. City of Bellingham (1989); see also O’Neill v. City
of Shoreline (2010) (agency must produce non-exempt metadata when it is requested). An
agency need not possess a record for it to be a “public record.” Concerned Ratepayers v. Pub.
Util. Dist. No. 1 (1999) (records held by out-of-state private vendor were “public records”
because they were “used” by agency); see also Forbes v. City of Gold Bar (2012); O’Neill v. City
of Shoreline (2010) (agency records on city officials’ personal computers subject to PRA); Nissen
v. Pierce County (2015) (agency records on personal cell phones). Although this element is
broad, it is not limitless. Compare 1983 Att'y Gen. Op. No. 9 (list of customers of public utility
district is a public record) with 1989 Att'y Gen. Op. No. 11 (registry of municipal bondholders is
not public record because it was compiled by trust company and never prepared, possessed or
used by county).

The PRA applies only to "public records." Oliver v. Harborview Med. Ctr. (1980); Nissen v. Pierce
County (2015). The definition of "public record" is to be liberally construed to promote full
access to public records. Id.
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Case Example: A public agency hires a consultant to help resolve a specific problem. The
consultant prepares a report and transmits the report to the agency. After reviewing the report
and before receiving a public records request for the report, the agency returns all copies to the
consultant. Is the report a public record?

Resolution: Yes, because the agency “used” the report. A record outside the possession of the
agency can be a “public record.” The agency should require the consultant to return the report
to the agency for public records processing (reviewing for exempt information, redacting,
copying, etc.). See Concerned Ratepayers v. PUD No. 1. (1999).

1.3 The PRA Applies to State and Local Agencies

As noted above, only the records of an "agency" are covered by the PRA. The PRA's definition
of "agency" is broad and covers all state agencies and all local agencies. RCW 42.56.010(1);
WAC 44-14-01001. Courts have interpreted that definition to include a city's design and
development department (Overlake Fund v. City of Bellevue (1991)); a county prosecutor's
office (Dawson v. Daly (1993)); a city's parks department (Yacobellis v. City of Bellingham
(1989)); and a public hospital district (Cornu-Labat v. Hospital Dist. No. 2 of Grant County
(2013)). Some non-government agencies (such as an association of counties) that perform
governmental or quasi-governmental functions can be considered the functional equivalent of
an “agency” if they meet certain criteria. 2002 Att’y Gen. Op. No. 2; Telford v. Thurston County
Board of Commissioners (1999); Clarke v. Tri-Cities Animal Care Control Shelter (1999). If the
non-governmental entity does not satisfy the criteria demonstrating it is the functional
equivalent of a public agency, the entity is not subject to the PRA. Woodland Park Zoo v.
Fortgang (2016). Under the exceptional circumstances of one case, certain records of a
contractor acting as the functional equivalent of a public employee were subject to a PRA
request. Cedar Grove Composting Incorporated v. City of Marysville (2015). Whether a group
of public agencies operating together by agreement can be sued as separate legal entity under
the PRA can be a mixed question of law and fact. Worthington v. WestNet (2014).

The PRA applies in a more limited form to the Washington State Legislature. Information about
accessing legislative documents is available here.

The PRA does not apply to court case files; but those files are available through common law
rights of access and court rules. Nast v. Michels (1986); see also Cowles Publishing Co. v.
Murphy (1981); Yakima County v. Yakima Herald-Republic (2011) and City of Federal Way v.
Koenig (2009). However, one court of appeals held that a request for judge’s oaths to the
superior court administrator was a disclosure request to be answered under the PRA. Smith v.
Okanogan County (2000). Records held by entities that are part of the judicial branch of
government are also not subject to the PRA. West v. Washington State Association of District
and Municipal Court Judges (2016). Records that are held by other agencies (non-judicial
entities), even if they relate to court activities, are available under the PRA from those agencies
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unless they are subject to a protective order. See, e.g., Morgan v. Federal Way (2009) and
Yakima County v. Yakima Herald-Republic (2011). As noted, court rules govern access to court
case files and administrative records. The Washington State Courts website has more
information. See General Rule (GR) 31 and General Rule (GR) 31.1 and these links on the
court’s website.

1.4 An Agency’s PRA Processes Must Assist Requesters
A. General PRA Procedures

e The PRA requires agencies to implement several procedures for processing PRA
requests. They include:

e Appointing a public records officer and making that information available to the public. RCW
42.56.580.

e Adopting procedures for handling PRA requests.RCW 42.56.040.

e Publishing a list of exemptions to and prohibitions from disclosure.RCW 42.56.070.

e Maintaining an index of records, with certain exceptions.RCW 42.56.070.

e Adopting a PRA copying fee schedule.RCW 42.56.070; RCW 42.56.120.

e Providing a review procedure for denial of records.RCW 42.56.520.

Agencies are to establish procedures to assist records requesters. RCW 42.56.040; RCW
42.56.580; RCW 42.56.070(1); RCW 42.56.100; Resident Action Council v. Seattle Housing
Authority (2013). A state agency is required to adopt rules to assist the public in obtaining
information about that agency, and local agencies must make that information available at the
central office. RCW 42.56.040. See also WAC 44-14-01002. The Attorney General’s Office
provides Model Rules for agencies to consider adopting for their procedures. See Ch. 44-14
WAC (last revised 2007).

These PRA rules must provide for the "fullest assistance to” requesters and the "most timely
possible action" on requests. RCW 42.56.100; Resident Action Council v. Seattle Housing
Authority (2013). An agency may not use its rules to create an exemption or other basis to
withhold a record. Hearst Corp. v. Hoppe (1978). Agencies should have reasonable practices to
allow them to promptly locate and produce requested documents if they are reasonably
identifiable.

B. Public Records Officers
Agencies are required to appoint a public records officer and make the officer’s contact
information publicly available. RCW 42.56.580. A list of state agency public records officers is
available at the Office of the Code Reviser. WAC 44-14-020. The officer serves as the point of
contact for a PRA request. The public records officer may have other persons assist in
responding to requests. WAC 44-14-02002.
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1.5 Agencies Must Retain Records Once Disclosure is Requested

Other state laws require state and local agencies to retain certain records for varying lengths of
time depending on the content. See generally chapter 40.14 RCW, state and local government
retention schedules, and WAC 44-14-03005. An agency is not liable under the PRA for not
producing records that did not exist at the time of the request. Kozol v. Department of
Corrections (2016). The PRA does not require production of records destroyed in accordance
with state records retention schedules. Bldg. Indus. Ass’n of Wash v. McCarthy (2009). The fact
that records do not exist because an agency inadvertently lost them before any request for
their disclosure does not constitute a PRA violation. West v. Department of Natural Resources
(2011). However, if an agency keeps a record longer than required — that is, if the agency still
possesses a record that it could have lawfully destroyed under a retention schedule — the
record is still a “public record” subject to disclosure. RCW 42.56.010(3) (“public record” includes
writing “retained” by agency).

RCW 42.56.100 also addresses the situation when a record scheduled for destruction is the
subject of a pending request. The agency must suspend any planned destruction and retain
requested records until the public records request is resolved. RCW 42.56.100 requires agencies
to adopt and enforce reasonable rules to protect public records from damage or
disorganization. Chapter 40.14 RCW governs records retention by public agencies.

1.6 The PRA Imposes Some Requirements on Requesters
The Attorney General’s Model Rules for public records provide detailed information on the
public records request process. See chapter 44-14 WAC.

A. Purpose of Request
A person making a public records request is not required to give a reason for the request,
unless the request is for lists of individuals. Dawson v. Daly (1993); Yacobellis v. City of
Bellingham (1992). An agency may ask if a request for “lists of individuals” is “for commercial
purposes." RCW 42.56.070(9). See also 1988 Att’'y Gen. Op. No. 12 (access to list of individuals
may be conditioned upon non-commercial use). The limitation on commercial-use requests has
three elements: (1) “list of individuals,” (2) for a “commercial purpose,” and (3) disclosure is not
“specifically authorized or directed by law.” The word "individuals" refers to "natural persons -
as opposed to business entities, committees, or groups." 1975 Att'y Gen. Op. No. 15. A “list of
individuals” can have other fields in it (such as addresses) and still be a “list of individuals.”
1980 Att'y Gen. Op. No. 1. “Commercial purpose” has its ordinary meaning and includes a
business activity by any form of business enterprise intended to generate profits, revenue or
financial benefit. SEIU Healthcare 775NW v. State (2016) (interpreting what is a commercial
purpose). An agency has an obligation to avoid disclosing lists of individuals for commercial
purposes and may require a requester to sign a declaration describing the purpose of the
request and stating that he or she will not use records listing individuals for a commercial
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purpose. Merely requiring the requester to affirm the request is not made for commercial
purpose may not be enough depending on the circumstances and the agency may have an
obligation to investigate depending on the nature of the request. Id; . see also 1988 Att'y Gen.
Op. No. 12. An example of a disclosure “specifically authorized or directed by law” is RCW
84.40.020, which requires a county assessor’s real property tax rolls to be available for public
inspection. 1980 Att'y Gen. Op. No. 1.

B. Identity of Requester
RCW 42.56.080 provides that agencies may not distinguish between requesters and must make
records available to “any person.” However, the PRA recognizes that other statutes may limit
which persons may receive records. RCW 42.56.080. For example, an agency may need to
determine whether a particular requester is authorized to receive requested health care
records pursuant to RCW 70.02.030. Also, a court order (including an injunction under RCW
42.56.565 or RCW 71.09.120(3) barring an inmate or sexually violent predator from receiving a
record) may restrict an agency from releasing records to particular persons. RCW 42.56.080;
WAC 44-14-04003(1). Or, an agency may need to know the identity of a requester asking for a
list of individuals to verify the lack of a prohibited commercial purpose. RCW 42.56.070(9);
RCW 42.56.080; SEIU Healthcare 775NW v. State (2016). For requests falling within the 2016
law, an agency may need to know the identity of a person requesting a body worn camera
recording. RCW 42.56.080 (as amended in 2016); RCW 42.56.240 (as amended in 2016).
Therefore, depending upon the records requested and the laws that govern those records,
sometimes an agency may consider the identity of a requester or need more information from

a requester.

C. Form of Request
No particular form of public records request is required by the PRA. See RCW 42.56.080; RCW
42.56.100; Hangartner v. City of Seattle (2004); WAC 44-14-03006. However, a request must
provide “fair notice” to the agency that it is a PRA request. Wood v. Lowe (2000); Germeau v.
Mason County (2012). It must provide notice that it is a request made under the PRA, although
it need not cite the PRA statute. Hangartner v. City of Seattle (2004); see also WAC 44-14-
04002(1). A party seeking public records under the PRA must, "at a minimum, provide notice
that the request is made pursuant to the [PRA] and identify the documents with reasonable
clarity to allow the agency to locate them." Wright v. State (2013). The PRA specifically allows
persons to make requests by mail (RCW 42.56.100), which includes email under current
technology and practices.

Oral requests are not prohibited by the PRA, but they can be problematic. A written request is
advisable for several reasons. It confirms the date on which the record is requested. It also
clarifies what is being requested. Identification of the requesting party, with address and
telephone number, will also facilitate a request for clarification by the agency of any ambiguous
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request or allow the agency to determine if a person has the right to a record that would
normally be exempt. See WAC 44-14-03006. For these reasons, if a requester makes an oral
request, an agency may need to follow up to confirm the request in writing.

Many agencies use public records requests forms, and make those forms available on their
websites or at their offices. These forms typically identify what information the agency needs
in order to process a request and search for records at that agency and thus can help expedite
the request process. An agency’s rules for submitting public records requests must be
reasonable and provide the fullest assistance to a requester. RCW 42.56.100.

Some laws outside the PRA require written requests for certain types of records.

D. “Identifiable Records” Requirement
To obtain records under the PRA, a requester must ask for existing "identifiable public records."
RCW 42.56.080; WAC 44-14-04002(2).

A record must exist at the time of a request to be subject to required disclosure. A requester
cannot have a “standing” request for records that may be available in the future. Sargent v.
Seattle Police Dep’t (2011). An agency is not required to create a record to respond to a PRA
request. Smith v. Okanogan County (2000); Fisher Broadcasting v. Seattle (2014); Benton
County v. Zink (2015). However, electronic databases may present unique issues. For example,
there is not always a simple answer to when an agency is producing an existing document as
compared to creating a new record. Fisher Broadcasting v. Seattle (2014). An agency needs to
look at the specific facts of each case. Fisher Broadcasting v. Seattle (2014). An agency does
not have broad duties to respond to questions, do research, or give information that is not an
identifiable public record. Limstrom v. Ladenburg (2002).

A requester satisfies the "identifiable record"” requirement when he or she provides a
"reasonable description" of the record enabling the agency to locate the requested

records. Bonamy v. City of Seattle (1998); Hangartner v. City of Seattle (2004); Wright v. State
(2013); WAC 44-14-04002. The request must be for identifiable records or classes of records, so
the agency can search for potentially responsive records. Fisher Broadcasting v. Seattle

(2014). A public records request must identify the records sought with “reasonable clarity.”
Wright v. State (2013).

However, the requester need not identify the record with precision. A requester is not required
to use the exact name of the record in a PRA request.

An agency has a duty that its procedures provide the “fullest assistance” to inquirers, RCW

42.56.100, which may include assisting persons to fairly identify the documents
requested. Agencies can ask a requester to clarify an unclear request. RCW 42.56.520.
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Case Example: A person sends an email to an agency asking how it handles employment
discrimination claims. A second person requests a copy of the agency’s policy for handling
employment discrimination claims. Which of these requests is for "identifiable public records"?
Resolution: The second request is a request of “identifiable records” (the written policy). The
first request is not for “identifiable records” but rather for information; therefore, the agency is
not obligated to respond to the first request under the Public Records Act.

E. Submitting PRA Requests
Requesters should send their PRA requests to the agency that has the records they seek. An
agency can adopt rules explaining that requests are to be directed to a specific person (such as
the public records officer) or to a specific address, provided that the requester has notice of the
requirement. See RCW 42.56.040; RCW 42.56.070(1); RCW 42.56.100; Parmelee v. Clarke
(2008). This process ensures that the request is received in a manner that enables the agency
to timely respond and to give the fullest assistance to a requester.

A requester should review the agency’s procedures to see what agency address to use to
submit the request. The request should be submitted to the agency’s public records officer to
promote the promptest response.

1.7 Agencies Have Duties in Responding to Requests
An overview of an agency’s duties to process and respond to requests is available in WAC 44-
14-04003 and WAC 44-14-04004, respectively.

A. Initial Response Within Five Business Days
An agency must respond to a request for public records within five business days of receipt of
the request. RCW 42.56.520. Under RCW 1.12.040, the time allowed excludes the day of
receipt from the computation. The initial response to the request must do at least one of the
following: (1) produce the requested records by making them available for inspection at agency
offices or by mailing or emailing copies to the requester; (2) provide an Internet address and
link on the agency’s website to the requested records; (3) acknowledge receipt of the request
and give a reasonable estimate of the time needed; or, 4) deny all or part of the request in
writing. RCW 42.56.520. Each type of initial response is discussed below.

A request for voluminous records does not excuse an agency’s initial response within five
business days, even if it may take longer to produce the records. Zink v. City of Mesa (2007)
(requiring strict compliance). See discussion in Chapter 1.7D below regarding estimates of time
for further response. While the PRA requires a written response only for denials of records (see
also RCW 42.56.210(3)), agencies should nevertheless respond (or confirm a verbal response) in
writing (by email or letter) in order to have a contemporaneous record of the response in case
of a dispute. Also, if an agency does not find responsive records, it should explain, in at least
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general terms, the places searched. Neighborhood Alliance v. Spokane County (2011); see also
Fisher Broadcasting v. Seattle (2014) (agency should show it attempted to be helpful).

Under case law, the failure to respond within the five business days is a violation of the PRA and
entitles the requester to seek an award of attorneys' fees and statutory penalties. West v.
Department of Natural Resources (2011).

B. Adequate Search
An agency must conduct an adequate search for requested records. Neighborhood Alliance v.
Spokane County (2011); Fisher Broadcasting v. Seattle (2014); Block v. City of Gold Bar
(2015); Kozol v. Department of Corrections (2016). The search must be reasonably calculated
to uncover all relevant documents. Id. See also Nissen v. Pierce County (2015) (searches for
agency employees’ relevant records on non-agency devices).

An agency is not required to go outside its own records in its search. Limstrom v. Ladenburg
(2002); Bldg. Indus. Ass’n of Wash .v. McCarthy (2009). As noted, a requester must identify the
documents with sufficient clarity to allow the agency to locate them. Hangartner v. City of
Seattle (2004); Hobbs v. State (2014). An agency can ask a requester to clarify the request to
assist in the search.

C. Producing Records
The PRA states broadly that an agency shall make available for inspection and copying all public
records, unless a specific exemption or other statute applies. RCW 42.56.070(1). (The
exemptions from disclosure are discussed below in Chapter 2). A requester has a right to
inspect and copy records, but is not required to do both. WAC 44-14-07001(4). For example, a
person may choose to inspect all public records on a certain subject but ask for a copy of only
some of the records inspected. Also, a requester may ask for copies of records without first
inspecting the records at agency offices.

Agencies can produce records in installments over time. RCW 42.56.550(6). However, even
though some of the records requested may be readily available, the agency is not required to
respond to a request in piecemeal fashion. Ockerman v. King County Dept. of Dev. & Envtl.
Servs. (2000).

Internet Link

Records can be made available for inspection and copying by providing a link to the records on
the agency’s website although, if the requester cannot access records through the Internet, the
agency must provide either copies or access to the records from an agency computer. RCW
42.56.520. ("When an agency has made records available on its website, members of the public
with computer access should be encouraged to preserve taxpayer resources by accessing those
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records online.") Agencies are encouraged to make commonly requested records available on
agency websites. Laws of 2010 c. 69 (see notes following RCW 42.56.520).
Inspection at Agency Offices

Public records must be made available for inspection and copying at agency offices during the
normal business hours of the agency for at least 30 hours per week (except in weeks that
include state legal holidays) unless the requester and the agency agree on a different

time. RCW 42.56.090. The agency’s customary business hours must be posted on the agency’s
website and also made known to the public by other means. Id.

There is no charge for inspecting records at an agency office. RCW 42.56.070; WAC 44-14-
07001(1). Requesters who choose to inspect records at agency offices may ask to bring in their
own copying equipment, which an agency may allow if its business is not disrupted and if
redaction of records is not needed. Typically if copies are requested during an inspection, an
agency promptly processes the request for copies and notifies the requester when the
documents are ready. If the amount of requested documents is not voluminous, and if staff
resources permit, the agency often may copy the documents while the requester waits. Use of
an agency’s copying facilities should not "unreasonably disrupt the operations of the

agency." RCW 42.56.080.

Charging for Records

Under the PRA, no one may be charged a fee for the inspection of public records. RCW
42.56.070; WAC 44-14-07001(1). Consequently, no agency may charge a person for the time to
search for records for inspection.

A requester can ask the agency to make copies of requested records and the agency can charge
for the copies. The PRA sets out the parameters for agency copying charges at RCW 42.56.120,
RCW 42.56.070 and RCW 42.56.130. Effective June 9, 2016, charges for the costs involved in
producing and redacting copies of certain body worn camera recordings are governed by RCW
42.56.240. See further details of such recordings in Chapter 2.2D5. Other laws outside the PRA
may set copying charges that supersede those in the PRA. RCW 42.56.130.

While the PRA does not require an agency to make a copy of a record available electronically
when an electronic copy is requested, the agency is to consider if it is reasonable and feasible
to do so as part of providing the fullest assistance to requesters. Mitchell v. Department of
Corrections (2011). An agency is not required to scan a paper copy into an electronic

copy. Mechling v. Monroe (2009); Benton County v. Zink (2016).

Expenses for copying records must be limited to "actual" costs of copying as set by the
agency. RCW 42.56.070(7) allows for costs to include actual per page costs or “other costs”
directly incident to copying records. RCW 42.56.120 provides that a reasonable charge may be
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assessed for providing copies of public records and use of agency equipment, not to exceed the
amount necessary to reimburse the agency. These costs may include the paper, ink, storage
media (such as a CD) and cost per page for the use of copying equipment, together with staff
salary expense incurred in copying. The costs may include scanning fees. WAC 44-14-05002,
WAC 44-14-07003. The agency may also charge the actual cost of postage and any shipping or
mailing container. General administrative or overhead charges may not be included in copying
costs.

If an agency has not calculated its actual copying cost per page, it is limited to a charge of 15
cents per page. RCW 42.56.120; WAC 44-14-07001(2). An agency can use an outside vendor to
make the copies and assess those copying costs to the requester. Benton County v. Zink (2016);
WAC 44-14-07001(5). An agency is not required to charge a fee for copying records but may
waive its fees either on its own initiative or at the invitation of the requester. WAC 44-14-
07005.

An agency may require a deposit of up to 10 percent of the estimated cost before copying
records. RCW 42.56.120. Records may be provided in installments, and an agency may assess
copying charges per installment. RCW 42.56.120. If an installment of records is not paid for or
inspected, the agency need not continue its response to the request. RCW 42.56.120.

Agency charges for copies and other costs are to be published by the agency, and those are
often in a “fee schedule”. RCW 42.56.070(7).

Case Example: A person requests the opportunity to inspect and copy certain documents from
an agency. The agency responds that some of the information in the records is exempt. The
agency offers to allow inspection of redacted documents (with the exempt information deleted)
if the requester will pay the costs of copying the redacted documents and the cost of the
employee who must locate, redact and copy the documents. Is the agency's offer consistent
with RCW 42.56.120 and .070(7) and (8)?

Resolution: No agency may charge for the right to inspect a document. Accordingly, it cannot
ask the requester to pay the costs of locating and redacting records to make them available for
inspection. An agency may charge for copies in accordance with its fee schedule, and the fees
are limited to staff costs incurred in making copies, plus mailing/delivery costs.

D. Reasonable Time Estimate
The PRA recognizes that an agency may need more than five business days to complete a
request. Forbes v. City of Gold Bar (2012); Hobbs v. State (2014). In those situations, the
agency must estimate the additional time needed to respond based upon time needed to: (1)
clarify a request; (2) “locate and assemble” records to respond to the request; (3) contact a
third party affected by the request; or (4) determine whether any records are covered by an
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exemption and should not be disclosed in whole or in part. RCW 42.56.520. See also WAC 44-
14-04002 and WAC 44-14-04003. Each basis for needing additional time is discussed below.

The PRA does not require an agency to provide a written explanation of its time

estimate. Ockerman v. King County Dept. of Dev. & Envtl. Servs (2000). An agency may extend
its initial estimate of time when more time is needed than first anticipated. Andrews v. Wash.
State Patrol (2014). The “operative” word for the estimate of time is “reasonable.” Forbes v.
City of Gold Bar (2012).

To provide a "reasonable" estimate, an agency should not use the same estimate for every
request. WAC 44-14-04003. An agency should roughly calculate the time it will take to respond
to the request and send estimates of varying lengths, as appropriate for different requests.

Id. There is no standard amount of time for fulfilling a request so reasonable estimates should
vary. Id.

The PRA authorizes lawsuits challenging the reasonableness of an agency’s time estimate. RCW
42.56.550(2). The burden of proof is on the agency to show that its estimate was

reasonable. Id. When a person prevails against an agency in an action seeking the right to
receive a response to a public records request within a reasonable time, that person is entitled
to an award of attorney fees and costs incurred in the action. RCW 42.56.550(4).

Requesting Clarification

An agency may need additional time to clarify the request if the request cannot be understood
or does not ask for identifiable records. An agency may also need time to clarify by confirming
the identity of a requester or to obtain other information from the requester in order to comply
with laws or court orders governing access to the requested records. Clarification of the intent
of the request may be needed if the request is for a prohibited commercial purpose. SEIU
Healthcare 775NW v. State (2016).

The purpose of the PRA is best served by communications between agencies and
requesters. Hobbs v. State (2014); WAC 44-14-04003(3). A requester’s failure to clarify a
request excuses the agency from responding to the unclarified request. RCW 42.56.520; see
also White v. Skagit County and Island County (2015).

Locating and Assembling Records

An agency may need additional time to locate and assemble records. And, the PRA recognizes
that agencies have essential functions in addition to providing public records. RCW 42.56.100;
WAC 44-14-04001; Zink v. City of Mesa (2007). The Model Rules comment at WAC 44-14-04001

(cited in Forbes v. City of Gold Bar (2012)) describes in part:
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Requesters should keep in mind that all agencies have essential functions in addition to
providing public records. Agencies also have greatly differing resources. The act recognizes
that agency public records procedures should prevent "excessive interference" with the other
"essential functions" of the agency. [RCW 42.56.100]. Therefore, while providing public
records is an essential function of an agency, it is not required to abandon its other, nonpublic
records functions. Agencies without a full-time public records officer may assign staff part-time
to fulfill records requests, provided the agency is providing the "fullest assistance" and the
"most timely possible" action on the request. The proper level of staffing for public records
requests will vary among agencies, considering the complexity and number of requests to that
agency, agency resources, and the agency's other functions.

A court reviewing an agency’s estimate of time for assembling records may consider “the
circumstances” related to the request. Bartz v. Department of Corrections (2013). For
example, the Bartz court considered the volume of potentially responsive records that needed
to be reviewed, the agency’s need to seek clarification, the agency’s reasonable explanation for
the timeframe, and the fact the agency provided records in installments. The court in
Ockerman v. King County Dept. of Dev. & Envtl. Servs. (2000) considered that the records were
in multiple locations and were being used by the prosecutor’s office in litigation. The court in
Forbes v. City of Gold Bar (2012) described the city’s response as “reasonable in light of the
difficulty the city had in retrieving the information and the efforts it expended to recover the
information,” and referenced the Model Rules. The court in West v. Department of Licensing
(2014) considered that the request was “complex and broad.” And the court in Andrews v.
Wash. State Patrol (2014) said an agency may extend its time estimate if locating records takes
more time than initially anticipated. However, while an agency may provide a reasonable
estimate of time to produce requested records, an agency cannot use the estimated date as an
excuse to withhold records that are no longer exempt (for example, when investigations are
completed earlier than estimated). Wade’s Eastside Gun Shop v. Department of Labor and
Industries (2016).

Contacting Third Parties

An agency may need additional time to contact third parties. The PRA permits agencies to
notify third parties about a PRA request in order to allow them to seek a court order restricting
disclosure of the requested records. RCW 42.56.540; Doe v. Washington State Patrol

(2016). RCW 42.56.540 gives agencies the “option” of notifying persons named in a record or
to whom a record pertains, that the record has been requested, unless the law requires such
notice. An agency may give such persons a “reasonable” amount of time (a “realistic
opportunity”) to obtain an injunction against producing records before complying with a
request for non-exempt records. Wade’s Eastside Gun Shop v. Department of Labor and
Industries (2016). An agency should notify affected third parties promptly after identifying that
they may have an interest in the disclosure of requested records so the agency does not create
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unnecessary delay. Wade’s Eastside Gun Shop v. Department of Labor and Industries (2016);
see also WAC 44-14-04003(11) (describing that the practice of many agencies is to give a 10-day
deadline for a person to obtain an injunction restricting disclosure). If no court order is
obtained during the allotted time, the agency must produce the records.

Reviewing for Exempt Content

An agency may need additional time to review records for exempt content. Agencies are not
relieved of their duties to respond to requests for public records because an exemption

applies. RCW 42.56.210. An agency must determine if all or only part of a record is exempt. If
only part of a record is exempt, an agency must withhold or redact only the exempt information
and disclose the rest of the document. Hearst Corp. v. Hoppe (1978); see also WAC 44-14-
04004(4)(b)(i). If an entire document is exempt or if redaction is not required under RCW
42.56.210(1) or other laws, an agency must still provide the requester the basis for the
exemption. (See more detailed discussion of exemptions in Chapter 2).

E. Denials
When denying access to records in whole or in part, agencies must do so in writing and specify
the reasons for the denial. RCW 42.56.520; RCW 42.56.210(3). The written response must
identify the specific statutes relied upon by the agency to withhold the record or part of a
record from production and must briefly explain how the exemptions apply to the records
requested. RCW 42.56.210(3); City of Lakewood v. Koenig (2014); see also White v. Skagit
County and Island County (2015).

In order to comply with the PRA and to create an adequate record for a reviewing court, the
agency's denial must identify any individual records withheld in their entirety. Progressive
Animal Welfare Soc'y v. University of Wash. (1994) (PAWS 11); see also WAC 44-14-
04004(4)(b)(ii). If challenged, an agency is not limited by the grounds in its initial written denial
and it may argue additional reasons for nondisclosure on judicial review. PAWS II.

F. No Liability for Good Faith Response
A good faith decision by a public agency to comply with the PRA and release a public record
relieves the agency or any public official or employee from liability arising from the disclosure.
RCW 42.56.060. This immunity applies to claims by third parties for damages arising from the
release of the records. For example, a third party named in a public record cannot successfully
sue a public agency under the PRA for a good faith release of that record on the basis that the
disclosure violated the subject's privacy. There may be rights to sue under other statutes which
may impose confidentiality requirements for certain types of records. The protection from
liability by RCW 42.56.060 does not apply to the failure to disclose information that should have
been disclosed. In that situation, a court may award penalties and attorneys' fees under RCW
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42.56.550(4) to a prevailing party even if the agency acts in good faith. Amren v. City of Kalama
(1997).

1.8 Agency Decisions May Be Reviewed Internally and In Court

A. Review by Agency of Its Own Denial
Agencies must establish procedures to promptly review decisions denying access to records in
whole orin part. RCW 42.56.520. Final agency action that grants a requester the right to seek
judicial review is deemed complete at the end of the second business day after an agency’s
denial of the right to inspect any portion of a record. This means that a requester may file a
court case two business days after the initial denial regardless of whether the agency has
completed its internal review. WAC 44-14-08001; WAC 44-14-08004. A requester should
consult an agency’s rules or procedures describing its internal reviews. And, a requester and an
agency can agree to extend the time to permit an internal review. Note that an agency may
cure a PRA violation by voluntarily remedying an alleged problem while the request remains
open and the agency is actively engaging in efforts to fully respond to the request, so it is in the
requester’s interest to promptly communicate concerns about an agency’s response. Hobbs v.
State (2014).

B. Attorney General Review of Denial by State Agency
A requester may ask the Attorney General to review a state agency’s claim that a record is
exempt from disclosure. RCW 42.56.530. The Office of the Attorney General will respond in
writing whether the record is exempt. The right of review by the Attorney General does not
extend to a delay in producing records or failure to respond to the request. RCW 42.56.530
does not allow the Attorney General to formally review denials of requests by local agencies;
however, the Attorney General’s Office may provide information and technical assistance under
RCW 42.56.155. The review is nonbinding and a requester is not required to seek review before
going to court.

C. Third-Party Action to Prevent Disclosure
A third party who is named in a record, or who is the subject of a record, may seek an
injunction to prevent the production of a record. RCW 42.56.540; Doe v. Washington State
Patrol (2016). An agency may also seek a judicial determination on whether a record should be
disclosed. Soter v. Cowles Publishing Co. (2007). The action to prevent disclosure may be filed
in the superior court where that party resides or where the record is kept. Id. The requester is
a necessary (required) party. Burt v. Department of Corrections (2010).

The burden of proof is on the party seeking to block disclosure. Confederated Tribes of the
Chehalis Reservation v. Johnson (1998). An injunction requires proving both that a PRA
exemption applies and that disclosure “would clearly not be in the public interest and would

182 |Page Return to

Contents


http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://courts.mrsc.org/mc/courts/zsupreme/131wn2d/131wn2d0025.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-08001
http://app.leg.wa.gov/WAC/default.aspx?cite=44-14-08004
http://courts.mrsc.org/wacourtdecisions/183wnapp925slip.pdf
http://courts.mrsc.org/wacourtdecisions/183wnapp925slip.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.530
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.530
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.155
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.540
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/162wn2d/162wn2d0716.htm
http://courts.mrsc.org/mc/courts/zsupreme/168wn2d/168wn2d0828.htm
http://courts.mrsc.org/mc/courts/zsupreme/135wn2d/135wn2d0734.htm
http://courts.mrsc.org/mc/courts/zsupreme/135wn2d/135wn2d0734.htm

DEPARTMENT OF

meadl ECOLOGY

State of Washington

substantially and irreparably damage any person, or ... vital governmental functions.” Morgan
v. City of Federal Way (2009). See also Progressive Animal Welfare Soc'y v. University of Wash.
(1994) (PAWS 11).

Additional procedures may apply to injunctions regarding public records requests from inmates
or sexually violent predators. RCW 42.56.565; RCW 71.09.120(3).

D. Filing Suit to Enforce the PRA
A records requester may go to court to obtain the requested records, or to challenge a
response to a request or the reasonableness of an agency’s estimate of the time to provide the
records. RCW 42.56.550; see generally WAC 44-14-04004(4) and -08004(5). Note that an
agency may cure a PRA violation by voluntarily remedying an alleged problem while the request
remains open and the agency is actively engaging in efforts to fully respond to the
request. Therefore, prior to going to court it is in the requester’s interest to promptly
communicate with an agency if a requester has concerns about the agency’s action or
inaction. Hobbs v. State (2014).

A person who has been finally denied the opportunity to inspect or copy a record requested
under the PRA may file a lawsuit in the superior court of the county in which a record is kept
(or, if the case is against a county, in the adjoining county). RCW 42.56.550. See also WAC 44-
14-08004. The agency has the burden to prove that a specific exemption applies to the record
or part of the record withheld from disclosure. Id.; Hearst Corp. v. Hoppe (1978). A court will
interpret exemptions narrowly and in favor of disclosure, RCW 42.56.030, and will order the
disclosure of a non-exempt record “even though such examination may cause inconvenience or
embarrassment to public officials or others” (language now codified at RCW 42.56.550(3)).

A person may also go to superior court and ask a judge to determine whether the agency’s
estimate of time to provide the records is “reasonable.” RCW 42.56.550(2). The burden of
proof is on the agency to prove its estimate is “reasonable.” Id. See also WAC 44-14-08004(4).
The court’s review of the agency’s decision is de novo (meaning that the court reviews the
matter on its own, without regard to the decision of the agency). RCW 42.56.550(3).

The procedure for judicial review is set forth in RCW 42.56.550. Procedures may include a
“show cause” hearing, but cases under the PRA may also be resolved through summary
judgment. Spokane Research and Defense Fund v. City of Spokane (“Spokane Research 1V”)
(2005). The court’s rules will also govern the proceedings. More information about PRA court
procedures is in RCW 42.56.550 and the Model Rules at WAC 44-14-08004. Court procedures
are also described in the court’s Civil Rules. Some courts have adopted local rules for PRA
proceedings. See, e.g., Thurston County Local Rule 16. And, a brochure on the courts’ website
explains civil proceedings in superior court for parties unrepresented by attorneys (self-
represented persons or “pro se” parties).
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Requesters must start these PRA actions against agencies within a year of when the agency
claims an exemption or when it last produces records on an installment basis. RCW
42.56.550(6). Under Belenski v. Jefferson County (2016), the one-year statute of limitations
begins on an agency's final, definitive response to a public records request and applies to all
possible agency responses under the PRA. See also Rental Housing Association of Puget Sound
v. City of Des Moines (2009); Klinkert v. Washington State Criminal Justice Commission (2015);
and, White v. City of Lakewood (2016). In Belenski the State Supreme Court also described that
the one-year statute of limitations could be “equitably tolled” (not run) if the facts show there
was a dishonest response by an agency that intentionally withholds presumably disclosable
records.

An agency may file a lawsuit to seek a court determination of its obligations under the
PRA. Benton County v. Zink (2016).

E. Attorneys' Fees, Costs, and Daily Penalty
A party who "prevails" against an agency in a lawsuit seeking either to disclose a record or to
receive an appropriate response within a reasonable time is entitled to recover costs and
reasonable attorneys' fees (with the exception of actions involving disclosure of body worn
camera recordings governed by the procedures in RCW 42.56.240 as amended in 2016). RCW
42.56.550(4). In addition, the court may award a statutory penalty of up to $100 for each day
that the agency denied the requester the right to inspect or get a copy of a public record (with
the exception of actions involving disclosure of body worn camera recordings governed by the
procedures in RCW 42.56.240 as amended in 2016). Id. The daily penalty range is SO to
$100. See also WAC 44-14-08004(7). Penalties may not be awarded to an inmate unless the
court finds the agency acted in bad faith. RCW 42.56.565.

A requester is the "prevailing party" if the final court hearing the matter determines that the
record or portion of a record “should have been disclosed on request,” Spokane Research &
Defense Fund v. City of Spokane (“Spokane Research 1V”) (2005), or that some other violation of
the PRA occurred. Doe | v. Washington State Patrol (1996). The requester also prevails if the
agency “voluntarily” provides the records improperly withheld after being sued. The award of
reasonable attorneys' fees incurred to a prevailing party is mandatory (with the exception of
actions involving disclosure of body worn camera recordings governed by the procedures in
RCW 42.56.240 as amended in 2016), although the amount is within the court's

discretion. Progressive Animal Welfare Soc'y v. University of Wash. (1994); Doe | v. Washington
State Patrol (1996); Lindberg v. Kitsap Cy. (1996); Amren v. City of Kalama (1997). A pro se
party (a non-attorney representing himself or herself) is not entitled to an award of attorneys’
fees. Mitchell v. Department of Corrections (2011).

184 |Page Return to %
Contents



http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://courts.mrsc.org/wacourtdecisions/378p3d176slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/165wn2d/165wn2d0525.htm
http://courts.mrsc.org/mc/courts/zsupreme/165wn2d/165wn2d0525.htm
http://courts.mrsc.org/wacourtdecisions/185wnapp832slip.pdf
http://courts.mrsc.org/wacourtdecisions/194wnapp778slip.pdf
http://courts.mrsc.org/wacourtdecisions/191wnapp269slip.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-08004
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.565
http://courts.mrsc.org/mc/courts/zsupreme/155wn2d/155wn2d0089.htm
http://courts.mrsc.org/mc/courts/zsupreme/155wn2d/155wn2d0089.htm
http://courts.mrsc.org/mc/courts/zappellate/080wnapp/080wnapp0296.htm
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zappellate/080wnapp/080wnapp0296.htm
http://courts.mrsc.org/mc/courts/zappellate/080wnapp/080wnapp0296.htm
http://courts.mrsc.org/mc/courts/zappellate/082wnapp/082wnapp0566.htm
http://courts.mrsc.org/mc/courts/zsupreme/131wn2d/131wn2d0025.htm
http://courts.mrsc.org/appellate/164wnapp/164WnApp0597.htm

DEPARTMENT OF

meadl ECOLOGY

State of Washington

Penalties are not mandatory and can be awarded and computed within the court’s

discretion. RCW 42.56.550(4); Wade’s Eastside Gun Shop v. Department of Labor and
Industries (2016). A court is to consider a nonexclusive list of factors when assessing a
penalty. Yousoufian v. Office of Ron Sims (2004); Neighborhood Alliance v. Spokane County
(2011). There are factors that can increase (aggravate) a penalty and factors that can decrease
(mitigate) a penalty.

1.9 Other PRA Provisions
Other provisions of the PRA include:

Training. Public records officers and elected local and elected statewide officials must receive
PRA training within 90 days of assuming their duties, and must receive refresher training no
later than four years later. RCW 42.56.152. The Attorney General’s Office has an Open
Government Training Web page with more resources and information.

Exemptions. Chapter 2 of this manual describes public records exemptions. An agency must
publish and maintain a list of exemptions applicable to its records. RCW 42.56.070(2).
Indexing. There are certain records indexing requirements, and the requirements depend upon
whether the agency is a state or local agency. RCW 42.56.070. The requirement to keep
indices of public records set forth in RCW 42.56.070(3) is excused if a local agency makes an
affirmative finding that maintaining such an index would be "unduly burdensome." RCW
42.56.070(4). A state agency must have a rule on its system for indexing certain types of
records as listed in RCW 42.56.070(5), including records it indexed before 1990. A public record
may be "relied on, used, or cited as precedent by an agency against a party" only if that record
has been included in an index available to the public or if the affected party has timely actual or
constructive notice of that record. RCW 42.56.070(6). See also WAC 44-14-03003.

Data Breaches. RCW 42.56.590 provides procedures for notice of security breaches of data
with personal information.

Attorney General’s Office Assistance. The Attorney General’s Office may provide Model Rules,
as well as other information, technical assistance, and training. RCW 42.56.155; RCW
42.56.570.
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MRSC Checklists and Practice Tips for PRA

Agency Obligations: A Starting Point:

PRA — AGENCY OBLIGATIONS: A STARTING POINT

CHECKLIST

For Local Government Success

The Public Records Act (PRA) establishes basic procedural requirements that each
agency must adopt. Use this checklist as a start for PRA compliance.* For more
information and resources visit

Assign and Publicly Identify a Public Records Officer (PRO)

Post the PRO’s contact information at the agency’s place of business, on the agency’s website (if any), and in
any relevant publications. RCW 42.56.580.

Adopt a Local Public Records Act Policy

The local PRA policy should outline reasonable regulations for the agency's handling of public records
requests, such as the agency's response process when it receives a records request. The policy must be
prominently displayed. RCW 42.56.040.

Publish a List of Exemptions and Prohibitions Found Outside the PRA

Publish a list of exemptions and prohibitions to disclosure other than those listed in the PRA. RCW 42.56.070.
Examples of these other types of exemptions and prohibitions can be found in Appendix C of MRSC's Public
Records Act publication.

Maintain an Index of Public Records

Maintain a current index of many types of agency records unless to do so would be unduly burdensome
for the agency. If it's unduly burdensome, the agency must adopt a formal order specifying the reasons
why and the extent to which compliance would unduly burden or interfere with agency operations.
RCW 42.56.070.

Adopt a PRA Fee Schedule

Establish fees for PRA costs, including costs for hard copies, electronic copies, and mailing costs.
RCW 42.56.070 and RCW 42.56.120.

Provide for a Review Procedure for any Denial of Records

An agency must provide for review of a denial to inspect records. The review can be conducted by the PRO’s
supervisor, the agency's attorney, or any individual designated by the agency. Review is deemed complete
two business days after the initial denial. RCW 42.56.520.

PRA Training Requirements

* Every local elected official and every local government PRO must receive records training (PRA training
concerning chapter 42.56 RCW and records retention training concerning chapter 40.14 RCW).

e This training must be completed no later than 90 days after these elected officials and PROs take their

oath of office or assume their duties. They must also receive “refresher” training at intervals of no more

than four years.
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How to Perform an Adequate Search:

PRA — HOW TO PERFORM AN ADEQUATE SEARCH FOR RECORDS

PRACTICE TIPS

For Local Government Success

chapter 42.56 RCW

WWW.mrsc.org/opmapra

Adopt a Standard Methodology to Search for Records
(This methodology will apply to each search.)

Records organization. Understand how each department within your agency organizes and retains its records.

Implement an effective system for locating and collecting responsive records. With an effective system in place, an agency can more
efficiently find records responsive to a PRA request and more easily defend itself against a challenge that its search for records was
inadequate, especially in situations in which the agency finds no records responsive to a PRA request.
a. How does the agency inform applicable staff and officials about a PRA request?
TIP: Consider having the Public Records Officer (PRO) email the records request to applicable staff and officials and require them to
actively respond regarding whether they have responsive records via the “voting” function in Microsoft Outlook (or equivalent).
b. Who searches for the records?
TIP: If the PRO searches for records, consider developing a “tip sheet” identifying locations to search for commonly-requested records,
listing commonly-used search terms, and providing other key information (see below).
Specific Search Tips for Processing PRA Requests
(These tips are generally applicable to all requests and some are particularly useful for non-routine requests.)
Be clear on what the requester is seeking.
¢ In determining the scope of the search, take care not to interpret the request too narrowly.
* If the request is unclear, seek clarification from the requester.
¢ Document any communication the agency has with the requester.

Inform staff and officials of PRA requests in a timely manner.

¢ Assoon as possible after receiving a PRA request, alert all agency staff and officials who may possess or know about any records
responsive to the request.

* Consider providing a PRA "hold memo" to applicable staff and officials regarding all responsive records, including those records scheduled
for destruction under the agency's records management protocol.

¢ The PRO should work closely with the agency’s legal counsel, as needed, early and throughout the process so the legal counsel can provide
guidance on any issues as they arise.

Ask the right staff the right questions.

* Create a list of individual staff, officials, and departments that may have responsive records; meet with those staff and officials to discuss
the PRA request.

¢ Brainstorm and list potential record types and locations.

¢ Develop search terms to use in locating responsive records.

Search every place a record is reasonably likely to be located.

e Think through whether records may be located in multiple records systems (e.g., agency and personal computers and other e-devices,
hard copy files, voicemails) and search those locations if responsive records may exist there.

* If responsive public records are reasonably likely to be located in an employee's or official's personal files, devices, or accounts, the
employee or official must search those locations and provide the records to the agency.

* If the requester provides the agency with suggested search terms, don’t limit your agency’s search only to those terms. Instead, conduct
the search based on all search terms that are reasonably likely to uncover all responsive records.

* Reasonableness and adequacy of search are key: the agency must show that it made good faith search efforts that were reasonably
calculated to uncover all responsive records.

Follow any obvious leads as they are uncovered.

Document, document, document your search. (Show your work.)

¢ Document which search terms were used and which locations were searched.

* If challenged, the agency can include such search details in affidavits defending the agency’s search.

* Documenting search efforts at the time of the search avoids having to reconstruct the search at a later date, maintains accurate search
information, and reduces the time and effort required by staff to show the search was adequate.

* Effectively track PRA requests, searches, and responses through electronic means (e.g., software) and/or on a combined records request/
search/tracking form.

Consider informing the requester of the locations searched and the search terms used.
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Electronic Records—PRA and Records Retention Practice Tips:

ELECTRONIC RECORDS — PRA AND RECORDS RETENTION

PRACTICE TIPS MRSC

For Local Government Success

These practice tips are intended to provide practical information to local government officials and staff about
electronic records and requirements under the Public Records Act (PRA) ( ) and records retention
law ( ). The tips are based on real-world experiences, as played out in our courts and otherwise.*
For more information and resources visit b

Key Initial Point

In the context of these practice tips, it's important to keep in mind that the vast majority of records — including electronic records — that agencies deal with
are public records. That said, it's also important to recognize that: (1) not all records prepared, owned, used, or retained by an agency are public records;
and (2) not all public records have retention value.

Key Terms as Used in These Practice Tips
Electronic record: An electronic record (e-record) is a record you can access through an electronic device. E-records include documents, emails, voice
messages, texts, tweets, instant messages, photos, and videos.

Electronic device: An electronic device (e-device) is any device you can use to access e-records. E-devices include desktop computers, laptops, smart
phones, other cell phones, and tablets.

Remember These General Principles for Electronic Records

1. Think before you “POUR.” Regardless of the e-device you use to create or access an e-record, if that e-record, no matter its form, is prepared, owned,
used, or retained by the agency, relates to the conduct of government or the performance of any governmental or proprietary function, it’s a public
record. Remember, agencies act exclusively through their employees and officials. Thus, the work product you send (and receive) while acting in the
scope of your employment — regardless of whether it resides on a personal device or an agency device — is a public record.

2. Establish agency policies/procedures. Agencies should adopt effective policies and/or procedures related to e-communications and e-devices,
including appropriate use and retention requirements.

3. Failure to comply can be costly. Knowledge of, and compliance with, the rules that apply to production and retention of e-records and use of e-devices
is essential, because even inadvertent mistakes can result in serious consequences for your agency.

What kind of consequences? If a PRA requester wins in court, an agency will be subject to daily penalties ranging from $0-$100 per day (the trial

court decides the amount, and can impose penalties per day and per page), and the court will award attornev fees and costs to the reauester. In the
context of records retention requirements, it’s a felony to willfully and unlawfully destroy public records. Also, lack of compliance commonly leads
to lost productivity because agency resources are diverted from other tasks to defend the agency’s actions, as well as to a loss of public trust in
the agency’s commitment to open government. See, e.g., RCW 42.56.550 (PRA penalties), chapter 40.16 RCW (injury to and misappropriation of a
public record).

4. Be aware of metadata. Metadata is data about data, or hidden information, about e-records that's automatically created by software programs, and
which describes the history, tracking, and/or management of an e-record. Metadata is subject to the PRA, but a requester must specifically ask for
metadata for an agency to be required to produce it. See, e.g., O’Neill v. City of Shoreline, 170 Wn.2d 138, 147-52 (2010).

Should | Use My Agency E-Device or My Personal E-Device for Agency Business?

It’s best to use only agency-issued e-devices to conduct agency business. By doing so, you allow your agency to properly retain its public records
and locate those records in response to a PRA request. Also, you eliminate the basis for a search of your personal e-devices in response to a PRA
request (see below).

E-DEVICE

But What If | Happen to Use a Non-Agency E-Device to Conduct Agency Business?
Preferred option: If agency staff and officials will be using e-devices to conduct agency business off-site and/or remotely, we recommend that your
agency set-up a remote system that allows agency personnel to securely access the agency’s network via non-agency devices.

Alternative option if your agency doesn’t have such a remote access system: If you don’t have the option of accessing your agency’s system
remotely as above described, it's critical to ensure that agency and non-agency e-records are easily distinguishable and not mixed together on
your non-agency e-device. This can be done, for example, by keeping all of your agency related e-files in a separate folder.

But keep in mind ... If you use a non-agency e-device to conduct agency business, that device could be subject to a search in response to a PRA
request.

Don’t | Have Privacy Rights Related to My Personal E-Devices?

Yes, but public employees and officials have no constitutional right to privacy in a public record. As an alternative to submitting your personal
e-device to the agency for a responsive records search, you have the option of conducting your own search of your device. If you do conduct your
own search, work with your agency's legal counsel on drafting a detailed affidavit describing the extent of your search and if personal records have
been withheld, provide sufficient facts to show these records are not public records and, thus, not responsive.
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Can | Send Agency-Related Text Messages from a Cell Phone or Smartphone?

Yes, remember that work-related texts sent and received by employees and officials when acting within the scope of their employment are a
public record, even if located on a personal phone. If you use texting (or instant messaging) to conduct agency business, key considerations for
you and your agency relate to who has custody and control of the record, and how to access and retain such records. Commonly, the service
provider (e.g., phone company) will retain texts only for a limited time (e.g., 5-10 days).

Recommendation: If texting is used to conduct agency business, consider adopting and enforcing an agency policy that limits texting to those for
whom it's truly necessary (e.g., for specified law enforcement and emergency management functions). The policy should address whether work-
related texting is allowed from personal phones. If such texting is allowed on personal phones, the agency should have a plan for obtaining those
public records. Consider investing in capture tools (i.e., software) to capture all texts on agency devices and retain those that have retention value.

Should | Use My Agency Email Account or My Personal Email Account for Agency Business?

It's best to use only an agency-issued email account for agency business. Just like use of agency e-devices, use of agency email accounts allows
your agency to properly retain its emails and locate them in response to a PRA request. This principle applies as well for other e-communications
related to agency business (e.g., texts, instant messages, tweets).

But What If | Receive an Email on My Personal Email Account That Relates to Agency Business?
If this occurs, forward that email to your agency email account and advise the sender that you don’t use your personal email address to conduct
agency business, and to send any future agency-related emails to your agency email address.

But What If My Agency Doesn’t Have Agency-Issued Email Accounts?

Urge your agency to establish an email system that allows the agency to assign individual addresses to each official and staff member. If
the agency doesn’t set up an agency email system, you should create a separate email account that’s used solely for agency business (e.g.,
commissioner-jones@gmail.com, councilmember-robertson@msn.com).

And keep in mind ... If you use a non-agency email address/account, consult with your agency’s public records officer and legal counsel to address
issues such as determining how those records will be retained in compliance with records retention law, and how the records will be located and
made available in response to a PRA request.

Do | Have to Keep Voice Mail Messages?
If a voice mail message relates to agency business and it has retention value, that message needs to be captured electronically and, if that's not
possible, the content of the message needs to be saved in some other manner.

Recommendation: The agency should have a voice message system that allows it to capture voice mail messages electronically, such as through
an integrated voice mail and email system, so all voice messages are created also as e-files that become part of the email system. If that’s not
possible, it’s recommended that the agency save voice mail messages through some other means.

What Are Some Public Records Considerations Related to Social Media?

Facebook and Twitter, for example, can be effective tools to connect with the public. But, if your agency is going to create social media accounts,
public records considerations need to be thought through and addressed. Unless the agency is posting only secondary copies of agency records to,
for example, the agency's Facebook page or Twitter feed, it's advisable to presume that all posts, comments, and tweets are public records and to
consider how to manage posts and tweets, retain such records, and use software tools to capture those records.

Recommendation: Don’t use your personal Facebook page, Twitter feed, or blog for agency business. Its advisable for agencies to have clear and
enforceable policies regarding such activities. Also, if you’re an incumbent elected official who is a candidate, don’t mix your election activities
with agency business.
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Electronic Records — PRA and Records Retention Do’s and Don’ts:

ELECTRONIC RECORDS — PRA AND RECORDS RETENTION

DO'S AND DON'TS

For Local Government Success

40.14 RCW

Agency Computer

Personal
Computers

Agency Email
Account

Personal Email
Account

Texting on Agency
Devices and
Personal Devices

Voice Mail
Messages on
Agency Phones
and Personal
Phones

Agency Social
Media

Personal Social
Media
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chapter
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Don't

Do use your agency computer to conduct agency business. This
allows your agency to retain records appropriately and locate
such records in response to a PRA request.

Don'’t delete records from your agency computer (or any
computer) unless you're certain the records aren’t public records,
or the records are past their required record retention period.

(If you have any doubt about deleting records, check with your
agency’s legal counsel.)

Do use your personal computer to remotely access your agency’s
file server and email server (if your agency allows for such remote
access).

Don’t use your personal computer to conduct agency business

unless you do so by accessing your agency’s server(s) remotely.

If that’s not possible and you use your personal computer to

conduct agency business, make sure that you:

* Retain all public records with retention value; and

* Provide those records to your agency so the agency can retain
the records appropriately and make them available if a PRA
request is made for such records.

Do use your agency email account to conduct agency business.
This allows your agency to retain its records appropriately and to
locate such records in response to a PRA request.

Don’t delete emails sent or received from your agency email
account unless you're certain the emails aren’t public records, or
the emails are past their required record retention period. (If you
have any doubt about deleting emails, check with your agency’s
legal counsel.)

Do forward any agency-related emails received on your personal
email account to your agency email account. Do instruct the
sender that you don’t conduct agency business via your personal
email account(s), and to send all emails related to agency
business to your agency email address.

Don’t use your personal email account for agency business,
unless your agency doesn’t provide agency email accounts. If

you must use a personal email account for agency business,
set-up a unique email account solely for agency business,

clearly segregate agency-related emails from personal emails,
and provide all agency-related emails to your agency so those
records can be retained appropriately and made available if a PRA
request is made for such records.

Do follow your agency policy related to texting. If your agency
doesn’t have a policy, make sure you're retaining all agency-
related text messages for their full retention period. If you send
or receive agency-related text messages via a non-agency device,
provide those messages to your agency so they can be retained
appropriately and made available if a PRA request is made for
such records.

Don'’t text in violation of your agency’s policy. Don’t use texting
for agency-related business without a clear understanding of how
those messages are being retained by the provider (e.g., phone
company) and by your agency. Text messages, like emails, can

be public records that must be retained by your agency. Such
records need to be provided if responsive to a PRA request; this is
true even for text messages on your personal phone.

Do, if possible, capture all agency-related voice mail messages
through an integrated voice mail and email system. If that’s not
possible, save voice mails with retention value through other
means.

Don’t delete all agency-related voice mails once you have
listened to them. Like email and text messages, voice mails can
be public records that must be retained by your agency, and
such records may need to be provided in response to a PRA
request.

Do try to post only secondary copies of content on agency social
media sites. That way, the agency won’t have to separately retain
all of the content of the social media sites. If that’s not possible,
your agency should consider purchasing software that captures
and archives social media sites.

Don’t set up and use an agency social media site, and don’t edit
and delete content on your agency’s social media site(s), without
complying with records retention and PRA requirements.

Do abstain from discussing agency business via your personal

social media accounts. If you post or exchange agency-related
communications via your personal site, make sure you comply
with records retention and PRA requirements.

Don’t conduct agency business via your personal social media
site. Agency-related records can be public records, subject

to retention requirements and the PRA, even if the records
are located on your personal social media site. If you're an
incumbent elected official who is a candidate, don’t mix your
election activities with agency business via use of social media.
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Responding to a Public Records Request

Five Day Response Requirements: State and local government agencies are required by RCW
42.56.520 to respond to a public records request within five business days of receiving the request by
doing one of the following:

Providing for inspection and/or copying of the records requested.

Providing an internet address and link to the specific records requested on the agency’s
website (if the individual does not have internet access, then the agency must provide
copies or allow the requester to view the records using an agency computer).
Acknowledging receipt of the request and providing a reasonable estimate of the time
necessary to respond.

Acknowledging receipt of the request and requesting clarification for a request that is
unclear and providing, to the greatest extent possible, a reasonable estimate of time
necessary to respond if the request is not clarified. Note that, if the requestor does not
respond to the agency’s clarification request and the entire request is unclear, an agency
need not further respond to the request. If portions of the request are clear, however, the
agency must respond to those portions.

Denying the request. If a request is denied, a written statement must accompany the denial
setting out the specific reasons for the denial.

When is Additional Response Time Allowed?: Often, an agency cannot provide a full response
within five business days of receipt; the PRA allows an agency to take additional time to respond based
upon factors such as the need to:

Clarify the intent of the request

Locate and assemble the information requested

Notify third parties or agencies affected by the request

Determine whether any of the information is exempt and whether a denial should be made as to all,
or part, of the request

What Public Records Requests May be Denied?: Not all requests are considered valid requests
for public records; for example, the following may be denied:
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Requests for information (Bonamy v. Seattle (1998)).

Requests for all or substantially all records of an agency not relating to a particular topic
(RCW 42.56.080(1)).

Automatically generated (bot) requests received from the same requestor within a 24-hour
period if the bot requests cause excessive interference with the other essential functions of
the agency (RCW 42.56.080(3)).
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Public Records Request Response Example Letter 1:

[insert date]

[insert name and address]
RE: Public Records Request--[insert general description of request]
Dear [insert name] :

The [insert name of county] Water Conservancy Board (Board) is in receipt of
your public records request, dated [insert date of request] and received [insert date
request actually received]. It is our understanding that you have requested copies of
[insert the general description of the records that have been requested].

Copies of the records that you have requested will be available for you one (1) week
from today's date. Consistent with the Public Records Act, RCW Chapter 42.17, the Board
charges a per page copy fee of ten cents ($0.10). See RCW 42.17.300. Therefore, upon
receipt of [example: $5.10 (51 total pages copied)] the Board will provide you with copies of
the records you have requested. After receipt of payment, these copies will be available to
you in our office at [provide relevant address] or at your request we will mail the copies
directly to you.

If you have any concerns or questions, do not hesitate to contact me.

Sincerely,

[insert name of person from the Board responding and an,y relevant title]
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Public Records Request Response Example Letter 2:

[insert date]

[insert name and address]
RE: Public Records Request--[insert general description of request]
Dear [insert name]:

This letter is in response to your public records request of [insert date of request] received
by the [insert name of county] Water Conservancy Board (Board).

Due to the size and complexity of your request, the records will not be ready for your review
until [provide a reasonable estimate of time necessary to gather and produce records]. Please
contact me to schedule a date and time for that review. All requests are handled pursuant to the
Revised Code of Washington (RCW) Chapter 42.17.

If after your inspection of the records you would like any copies, the Board charges a
per page cost for copies, as well as a reasonable charge for reimbursing the Board for its actual
costs directly incident to such copying. RCW 42.17.300.

If you have any questions, do not hesitate to contact me.

Sincerely,

[insert name of person from the Board responding and any relevant title]
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Public Records Request Response Example Letter 3:

[insert date]

[insert name and address]
RE: Public Records Request--[insert general description of request]
Dear [insert name]:

This letter is in response to the public records request you made with the [insert name of
county] Water Conservancy Board (Board) dated [insert date of request]. All requests received by
the Board are handled pursuant to the Revised Code of Washington (RCW) Chapter 42.17. Please be
advised that we do charge fifteen cents ($0.15) per page for duplication of records, but records may
be inspected free of charge. See RCW
42.17.300. Also, RCW 42.17.270 requires that all requested documents must be
identifiable.

The records responsive to your request are available for your review. Please contact me
in order to schedule a time and date for your inspection of the requested records.

Feel free to contact me if you have any other questions.

Sincerely,

[insert name of person from the Board responding and any relevant title]
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Open Government Trainings Act

Bob Ferguson, Attorney General of Washington: The Open Government Trainings Act, Chap.
66, 2014 Laws (Engrossed Senate Bill 5964) was enacted by the 2014 Washington State
Legislature, effective July 1, 2014. Here is a guide.

1. Why did the Legislature enact this new law?

Answer: The bill was introduced at the request of the Attorney General, with bipartisan support.
A 2012 Auditor’s Office report noted more than 250 “open government-related issues” among
local governments. These included issues concerning the Open Public Meetings Act (OPMA) at
RCW 42.30. In addition, in recent years the courts have imposed some significant monetary
penalties against state and local public agencies due to their non-compliance with the Public
Records Act (PRA) at RCW 42.56. Most violations are not malicious or intentional; they are often
the result of insufficient training and knowledge. The comments to the Attorney General’s Office
advisory Model Rules on the PRA, and case law, have recognized that PRA training for records
officers is a best practice. See, for example, WAC 44-14-00005.

The Legislature passed ESB 5964 in March 2014 and the Governor signed it on March 27, 2014.
The Act is designed to foster open government by making open government education a
recognized obligation of public service. The Act is also designed to reduce liability by educating
agency officials and staff on the laws that govern them, in order to achieve greater compliance
with those laws. Thus, the Act is a risk management requirement for public agencies. The Act
provides for open public meetings and records trainings. In sum, the Act is intended to improve
trust in government and at the same time help prevent costly lawsuits to government agencies.
[Section 1]

2. What is the Act called?
Answer: The Open Government Trainings Act. [Section 6]

3. When it is the Act effective?
Answer: July 1, 2014. [Section 7]

4. What is a quick summary of the Act’s requirements?

Answer: The Act requires basic open government training for local and statewide officials and
records officers. Training covers two subjects: public records and records retention (“records
training”), and open public meetings. [Sections 1-4] Whether you are required to take trainings
on one or both subjects depends on what governmental position you fill.

5. What is the Attorney General’s Office role?
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Answer: The Attorney General’s Office may provide information, technical assistance, and
training. [Section 5] See also RCW 42.56.570 and RCW 42.30.210. The office maintains and
provides a public web page with training videos as well as training resources.

The office is also providing other assistance such as this Q & A guidance. The Assistant Attorney
General for Open Government (ombudsman) is also available as a resource. See Q & A Nos. 13
and 22.

6. Who is subject to the Act’s training requirements?

Answer:

» Members of governing bodies.

Members of a governing body of a public agency subject to the OPMA must receive open public
meetings training (OPMA training concerning RCW 42.30). “Public agency” and “governing
body” are defined in the OPMA. RCW 42.30.020.

They include members of city councils, boards of county commissioners, school boards, fire
district boards, state boards and commissions, and other public agency boards, councils and
commissions subject to the OPMA. Effective July 1, 2014, those members must receive OPMA
training no later than 90 days after they take their oath of office or assume their duties. They
can take the training before they are sworn in or assume their duties of office. They must also
receive “refresher” training at intervals of no more than four years, so long as they are a
member of a governing body. [Section 2]

Note: If a member of a “governing body” is also an elected local or statewide official, he or she
must receive both open public meetings and records trainings (see next bullet).

» Elected local and statewide officials.

Every local elected official, and every statewide elected official, must receive records training
(PRA training concerning RCW 42.56, plus records retention training concerning RCW 40.14).
Effective July 1, 2014, they must receive this training no later than 90 days after they take their
oath of office or assume their duties. They can take the training before they are sworn in or
assume their duties of office. They must also receive “refresher” training at intervals of no more
than four years. [Section 3]

» Records officers.

Public records officers for state and local agencies, and state agency records (retention) officers
designated under RCW 40.14.040, must receive records training (PRA training concerning RCW
42.56 and records retention training concerning RCW 40.14). Effective July 1, 2014, they must
receive this training no later than 90 days after they assume their duties. They must also receive
“refresher” training at intervals of no more than four years. [Section 4]

Note: While Section 4(2) of the bill refers to “public records officers” in the training schedule, the
act’s training requirements were intended to apply to both public records officers under the PRA
and to state agency records officers designated under RCW 40.14.
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» Others.

Other public agency officials and employees who are not listed in the Act are not required to
receive training. However, this Act sets only minimum training. Agencies may wish to provide or
arrange for additional or more frequent training, or training for additional staff.

Training is essential because even one unintentional mistake can amount to a violation of the
PRA or OPMA. PRA training reduces risks of lawsuits. As the State Supreme Court has explained,
“An agency’s compliance with the Public Records Act is only as reliable as the weakest link in
the chain. If an agency employee along the line fails to comply, the agency’s response will be
incomplete, if not illegal.” Progressive Animal Welfare Society v. University of Washington, 125
Whn.2d 243 (1995). And the Supreme Court has held that PRA training can reduce PRA penalties.
Yousoufian v. Office of Ron Sims, 168 Wn.2d 244 (2010).

As a consequence, an agency may want persons who are not listed in the Act to receive
training. How much training each employee receives may depend on his or her role. For
example, an agency may want all employees to be trained on the basics of records
management, search requirements, how to identify a request for records, and what is a public
record. An agency could include basic records training in all its new employee orientations,
covering both PRA and records retention.

Other employees may benefit from additional training. For example, public records officers may
have other designated staff to assist them in responding to records requests. Thus, records
training would be useful for those staff. And, that records training for those who regularly assist
public records officers may be more detailed or frequent than, say, that provided to a board
member.

Or, while a local government agency is not required to formally designate a records retention
officer under RCW 40.14.040, as a practical matter, the agency may have staff who is key in
maintaining records using the local government records schedules. Therefore, those local
government agencies may want to provide or arrange for those staff to receive training on RCW
40.14.

Or, a board may have a staff member or clerk who posts meeting notices and agendas, and
maintains minutes, so that person may likely benefit from training on the open public meetings
requirements under the OPMA.

And, regular refresher training may be appropriate for any of these employees, depending
upon the person’s governmental position and developments in the law.
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In sum, while training is not required for governmental positions not listed in the Act, the
Attorney General’s Office encourages agencies to consider that persons in other positions are
subject to or working with these laws, and would likely benefit from receiving training, if
feasible. Training on the laws is a best practice, even if not specifically required by the Act.
Education helps support transparency in government and reduces risk to agencies.

7. Who is not subject to the Act’s training requirements?

Answer: As noted in Q & A No. 6, public agency employees and officials not listed in the Act are
not required to receive training. The courts and the State Legislature are also not required to
receive training (unless the person also holds another governmental position where training is
required, for example, serving on a governing body subject to the OPMA). Even so, the Act does
not restrict them from receiving or participating in open government training.

Others not subject to the Act include board members, officials or employees of purely private
organizations. Examples are nonprofit boards, homeowners associations, or other private
entities that are not a public agency or the functional equivalent of a public agency.

8. What if  am in my elected position (an incumbent) on July 1, 2014, and | am not up for re-
election in 2014? How does the training schedule work for me? What if | already received
training in 20147

Answer: Even if not specifically required by the Act, we recommend that incumbents in office
on July 1, 2014 receive training for each of the required sections of law during 2014, if they
have not already received such training. If they have already received training in 2014 for the
required sections of law, we suggest they document it. (See Q & A No. 17). Then, calendar
refresher trainings at intervals of no later than four years (as long as you are a member of the
governing body or public agency). We suggest this approach for several reasons.

First, the training will help establish a “culture of compliance” with open government laws in
the agency if officials and others subject to the Act demonstrate they have recently received or
are quickly willing to receive the training.

Second, it will help set a similar “base year” for scheduling four-year refresher trainings if
several officials in a public agency are required to receive that training.

Third, it is a good idea for an elected official to receiving training in 2014, even if the training
covers some of the same topics previously reviewed during an earlier year’s orientation or
training. Given the public interest in these laws, it is good to keep them in the forefront of the
official’s or employee’s base knowledge. And, there may be new developments in the statutes
or court decisions that were not covered in a prior training.
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Finally, the sooner training is received and documented, the sooner that information will be
available to a court or others if needed. Since 2010, the State Supreme Court has said it will
consider PRA training in assessing penalties for public records violations specified in the PRA.
(See more discussion under Q & A No. 20 discussing non-compliance with the Act.)

9. What if  am in my elected position (an incumbent) on July 1, 2014, and | am seeking re-
election in 2014? How does the training schedule work for me?

Answer: Incumbents who are re-elected in November 2014 must receive training no later than
90 days after they take their new oath of office or otherwise assume their duties. However,
they can take the training sooner. Therefore, they could either take the training some time by
the end of 2014 (perhaps with other officials and staff receiving training in 2014), or they could
wait to take the training within 90 days after they take their oath of office or otherwise assume
their duties of office if re-elected in November.

Then, refresher training must be taken no later than every four years (as long as you are a
member of the governing body or public agency).

10. What if  am in my position as an incumbent public records officer or records officer on July
1, 2014? How does the training schedule work for me?

Answer: If you were in your position prior to July 1, 2014, and you have already received
training in 2014, we recommend you document it. However, if you did not receive any records
training in 2014, we recommend you receive training this year, given the reasons and approach
stated in Q & A No. 8, and document that training. (See Q & A No. 17). Then, 2014 becomes
your “base year” from which you schedule the refresher trainings that are required no more
than four years later (as long as you are in the records officer position).

If you are appointed on